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8:00 - 8:30 Registration
8:30 - 9:00

9:00 -  
10:30

Legal Services Society Intake and Duty 
Counsel Services               
Linda Theissen, Coordinator Family Law 
Services                     
Sarah Khan, Coordinator Intake Services  
                                                           
A session that will update advocates on the 
role and location of LSS duty counsel. It will 
also  provide full information on the LSS 
intake application process and coverage in 
light of new changes in the law.      

BALLROOM C                

10:45 - 
12:15

Family Law Resources
Winnifred Assmann, Legal Services Society
Kathyrn McCard, People's Law School
Jimmy Yan, Access Pro Bono
Kari Boyle, Mediate BC

An update on family law information, self-
help, referral and other resources.

BALLROOM C

LUNCH 
12:15 - 
1:30

1:30- 3:00

3:15 - 5:00 REPEAT 
Legal issues affecting 
seniors 
Kevin Smith, staff 
lawyer, Community 
Legal Assistance 
Society and BC 
Centre for Elder 
Advocacy and 
Support

BRIDGEPORT ROOM

Overview of child protection: 
Red flags and resources
Amanda Rose, lawyer

An overview of child 
protection in BC that will 
flag important issues and 
deadlines for advocates to 
be aware of, and identify 
resources for clients and 
advocates.

CAMBIE ROOM

6:00 PM

Residential Tenancy Branch update: Discussion with the 
Executive Director
Cheryl May, Executive Director, Residential Tenancy 
Branch

An opportunity to hear first hand from the Executive 
Director of the Residential Tenancy Branch what her office 
is planning for the coming year and to discuss issues that 
arise for advocates in working with the RTB. 

BALLROOM A/B

Romancing the Statute 
Devyn Cousineau and Kendra Milne,staff 
lawyers Community Legal Assistance Society 
(CLAS)

Learn how to read and understand statutes, 
and to use statutory arguments to advance 
your client’s case.  This is an interactive 
workshop designed to help all advocates 
make friends with legislation.

BALLROOM C

Opening prayer (Elder Sparrow), welcome (Mark Benton QC and Wayne Robertson QC) and announcements (Baljinder and Lois)

PROVINCIAL TRAINING CONFERENCE 2013 -  Radisson Hotel, 8181 Cambie Road, Richmond, BC V6X 3X9
(Aberdeen skytrain) 

DINNER 

Update on the new Family Law Act and relevant case law
JP BOYD, Canadian Research Institute for Law and the 
Family

A workshop that will reflect on the past year in family law 
in BC and update advocates on important developments 
and case law.

BALLROOM AB

TUESDAY, OCTOBER 8, 2013  - 8:00 am - 5:00 pm        &       Dinner  6 pm 

Update on Administrative Fairness at the Residential 
Tenancy Branch 
Jess Hadley, lawyer and Kendra Milne, staff lawyer 
Community Legal Assistance Society (CLAS)

This session will provide an update on the results of last 
year’s consultation on RTB issues and CLAS’s Residential 
Tenancy Administrative Justice Project.

BALLROOM A/B

Legal issues affecting seniors 
Kevin Smith, staff lawyer, Community Legal 
Assistance Society and BC Centre for Elder 
Advocacy and Support

A session that will provide information on issues 
such as benefits available to seniors, advance 
planning, dealing with abuse, and issues arising 
from dementia and capacity. There will also be a 
discussion of ageism and assumptions, the 
importance of time in senior’s casework and dealing 
with interested third parties. 

BRIDGEPORT ROOM

Working Effectively with Doctors: Helping Clients 
with Provincial Disability Applications and Appeals 
Annette Murray, 
BC  Coalition of People with Disabilities
Stephen Portman, Together Against Poverty 
Society (TAPS)

An opportunity to collect suggestions and tools for 
working as effectively as possible  with doctors on 
PWD files.  

BRIDGEPORT ROOM

CPP Disability Appeals and the  new Social Security 
Tribunal 
Peter Beaudin and Ashley Silcock, BC Coalition of 
People with Disabilities

An update about the process for CPP disability 
appeals within the new Social Security Tribunal.   

BRIDGEPORT ROOM

advocapedia: consultation and update on work-to-date
Penny Goldsmith, Nicky Dunlop, PovNet
Alison Ward, staff lawyer, Community Legal Assistance 
Society (CLAS)

PovNet advocapedians will share the progress of this pilot 
project on welfare law. We are developing a private, 
password protected site (wiki technology) for advocates to 
access (and co-create) authoritative information about 
welfare law, and to share resources. 
You will be able to upload and share legal arguments, 
copies of submissions and decisions, PLE presentations, 
and other relevant administrative resources like intake 
forms, file lists, precedent letters. Advocates can also 
annotate whatever they share.  
The workshop is a testing ground for the new site – here’s 
a chance to release your inner geek.

BALLROOM A/B
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8:30 -  10:00

10:15 - 11:45

LUNCH
11:45- 1:15

1:15 - 2:45 EI Appeals and the new Social 
Security Tribunal

Kevin Love, staff lawyer, CLAS

An update on EI appeal issues as well 
as procedures in the new Social 
Security Tribunal.  

BRIDGEPORT ROOM

Protection Orders
Agnes Huang, lawyer 

An update on protection orders under the 
new family law legislation and a 
discussion about practice issues that have 
arisen over the past year. 

BALLROOM C

3:00  - 4:30 
pm 

Co-ops  
Kevin Love , staff lawyer, CLAS 
Grant Haddock , lawyer

An overview of issues in co-op law 
and how to help your client deal with 
them. 

BRIDGEPORT ROOM

Parenting and guardianship issues 
Agnes Huang, lawyer

An update on parenting and guardianship 
issues that will also consider how violence 
affects decisions on parenting time and 
guardianship.

BALLROOM C

PROVINCIAL TRAINING CONFERENCE 2013, Radisson Hotel, 8181 Cambie Road, Richmond, BC V6X 3X9 
(Aberdeen skytrain) 

Information for Legal Advocates  helping 
clients  drafting family law affidavits
JP BOYD, lawyer

A session that gives advocates the 
opportunity to review common problems 
in affidavits and learn the features of 
effective affidavits.  

BALLROOM C

Welfare and lump sums:  More 
Money, More Problems?   

John Minkley, lawyer
Robin Loxton, BCCPD
Stephen Portman, TAPS
Alison Ward, staff lawyer, CLAS

A client receiving welfare who 
receives a lump sum of money 
often has a range of options about 
what to do.  This panel discussion 
delves into those options in some 
depth and examines how to help a 
client decide what option is best 
suited to them. It includes an 
overview of welfare rules that 
apply to lump sums;  compares 
and contrasts  the mechanics and 
practicalities of trusts and RDSPs 
(and snags that can happen with 
each); and provides an example of 
how an advocate can set up a 
disability trust for a client using a 
Tax Free Savings Account.   Trust 
lawyer in attendance!!

BALLROOM A/B
.     

WEDNESDAY, OCTOBER 9, 2013  8:30  am - 4:30pm

Laying the Groundwork: How to 
effectively prepare your client’s case 
Kendra Milne and Kaity Cooper, staff 
lawyers, CLAS

This workshop presents a structured 
approach for preparing your cases. It 
will help you assess the merit of your 
files, manage your client’s 
expectations, and prepare effectively 
for negotiation, written advocacy or a 
tribunal hearing in any area of law.

BRIDGEPORT ROOM

The Civil Resolution Tribunal
Cheryl Vickers Acting Chair, Civil Resolution Tribunal
A presentation that will set out plans to provide online resources for case management, self help and dispute resolution through the Tribunal. 
presentation about current work on the Civil Resolution Tribunal.  MAIN BALLROOM 

Consultation on adminstrative issues with MSDSI 

Kendra Milne, staff lawyer, CLAS
Stephanie Smith, MOSAIC

This session will provide an opportunity to constructively discuss 
current administrative barriers faced by advocates and clients 
when trying to access MSDSI services.

BALLROOM A/B

Employment Overview
Clea Parfitt, lawyer

A session that will explain the 
intersection of employment 
standards legislation, 
employment law principles 
and human rights law – and 
how knowing this information 
could help you help your 
client. 

CAMBIE ROOM

Update on Wills and Estates legislation
Hugh MacLellan, lawyer

An overview of upcoming changes to legislation governing wills 
and estates in BC. The session will identify key issues and 
resources for advocates. 
     
BALLROOM A/B
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8:30 - 10:00 MCFD and Aboriginal clients: Duties, roles and 
responsibilities
Anja Brown, lawyer

Information about issues that arise for Aboriginal 
clients in child protection matters and how best to 
help your client. 

BALLROOM C

10:15 - 11:45 Discussion of current issues for advocates working 
with Aboriginal clients 
Anja Brown, lawyer

An overview of current legal issues that affect  
Aboriginal clients. A useful update for advocates 
already working in the area and a good introduction 
to key issues for those less familiar with the area.

BALLROOM C

LUNCH 
11:45 1:45

 1:45- 3:15 Show me the Money: Enforcement 
of Small Claims Orders
Alison Ward, staff lawyer, CLAS 

G et money owed under a monetary 
order from the RTB. Learn how to 
enforce an order, and to enforce a 
judgment in Small Claims Court.  
Tips for helping people being 
enforced against in Small Claims 
Court also included. 
BRIDGEPORT ROOM 

Staying on the Bucking Bronco: Maintaining Control 
in Hearings 
Devyn Cousineau and Kaity Cooper, staff lawyers, 
CLAS

Learn and practise how to pursue a fair hearing for 
your client.  We will teach you the basic principles of 
procedural fairness, how to recognize barriers to a 
fair hearing, and strategies to maintain control in 
hearings.  Then all you have to do is hold on for dear 
life.

BALLROOM C

3:15-  3:45

PROVINCIAL TRAINING CONFERENCE 2013, Radisson Hotel, 8181 Cambie Road, Richmond, BC V6X 3X9
(Aberdeen skytrain) 

THURSDAY, OCTOBER 10, 2013  8:30 am - 3:45 pm

Law Foundation lunch (2 hours) 

Can You Convince Me? 
How to develop 
persuasive written 
arguments 
Kendra Milne and Devyn 
Cousineau, staff 
lawyers, CLAS

An interactive workshop 
designed to help you 
synthesize your cases in 
order to create clear, 
convincing, and focused 
written submissions. 
Note: this course does 
not focus on technical 
business writing skills.
  

BALLROOM A/B

The Writing on the Wall: Strategies 
for when a tenancy is likely to end
Kaity Cooper and Kevin Love, staff 
lawyers, CLAS

Learn and practice how best to 
advance your client’s interests 
where they are likely to be evicted.  
This workshop will teach how to 
manage client expectations, 
identify and utilize potential 
leverage, negotiate persuasively, 
and advance client interests at 
hearings that are unlikely to be won 
on the merits. 
    
CAMBIE ROOM

Debt
Alison Ward, staff lawyer, CLAS
Manjeet Chana, lawyer

A session that gives participants 
the opportunity to discuss current 
issues in debt law with lawyers 
experienced in the area. Issues 
such as FMEP, attempts to 
garnishee  statutory benefits, and 
others will be discussed. 

BRIDGEPORT ROOM

closing MAIN BALLROOM 

Hot topics in Family Class  Immigration 
Deanna Okun Nachoff, lawyer

Updates on conditional permanent residence for certain 
sponsored spouses; sponsorship breakdown and how it 
impacts clients; changes in sponsorship of parents and 
grandparents, and changes to the definition of dependent 
child.

BALLROOM A/B
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Provincial Training Conference 
Sponsored by the Law Foundation and Legal Services Society 

October 8th to October 10th, 2013 
 

Radisson Hotel Vancouver Airport  
8181 Cambie Road 

Richmond, BC V6X 3X9 
 

PARTICIPANTS (alphabetical by advocate’s last name) 
 
Nighat Afsar, Legal Advocate 
BC Centre for Elder Advocacy and Support 
(BCCEAS) 
370-1199 West Pender Street 
Vancouver, BC V6E 2R1 
Telephone: 604-688-1927 
Email: nafsar@bcceas.ca 
 
 
Gillian Andrew, Legal Advocate 
Powell River Community Services Association 
209 - 4801 Joyce Avenue 
Powell River, BC V8A 3B7 
Telephone: 604-485-0950 
Email: povertylaw@telus.net 
 
 
Lendina Bambrick, Executive 
Director 
Kootenai Community Centre Society 
1508 Cook Street 
Creston, BC V0B 1G0 
Telephone: 250-402-0068 
Email: kccsed@telus.net 
 
 
Chantal Banman, Outreach Worker 
Boundary Women's Transition House 
Box 181 
Grand Forks, BC V0H 1H0 
Telephone: 250-442-3131 
Email: chantal_bwcshelter@telus.net 
 
 
Kim Bauer, Executive Director 
Elkford Women's Task Force Society 
Box 742 
Elkford, BC V0B 1H0 
Telephone: 250-865-2031 
Email: ewtf@telus.net 
 
 

Peter Beaudin, Pension Plan 
Disability Benefits Advocate 
BC Coalition of People with Disabilities 
204 - 456 West Broadway 
Broadway, BC V5Y 1R3 
Telephone: 604-875-0188 
Email: peter@bccpd.bc.ca 
 
 
Yolonda Beaudry, Legal Advocate 
Ki-Low-Na Friendship Society 
442 Leon Avenue 
Kelowna, BC V1Y 6J3 
Telephone: 250-763-4905 
Email: advocate@kfs.bc.ca 
 
 
Tatiana Belyaeva, Advocate 
Sources BC - Newton Resource Centre 
#102 - 13771 72a Avenue 
Surrey, BC V3W 9C6 
Telephone: 604-547-0105 
Email: tbelyaeva@sourcesbc.ca 
 
 
Janet Berry, Community & Legal 
Advocate 
First United Church  
322 East Hastings Street 
Vancouver, BC V6A 1P4 
Telephone: 604-681-8365 (ext 117) 
Email: jberry@firstunited.ca 
 
 
Tannis Boxer, Legal Advocate 
North Shore Community Resources Society 
Capilano Mall 
Suite 201 - 935 Marine Drive 
North Vancouver, BC V7P 1S3 
Telephone: 604-982-3310 
Email: tannis.boxer@nscr.bc.ca 
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Sundeep Burm, Poverty Law 
Advocate 
Sources Community Resources Society 
(formerly Newton Advocacy Group Society) 
102 - 13771 72A Avenue 
Surrey, BC V3W 9C6 
Telephone: 604-547-0103 
Email: sburm@sourcesbc.ca 
 
 
Christina Campbell, Grandparents 
Raising Grandchildren Support Line 
Advocate 
Parent Support Services Society of BC 
204 -5623 Imperial St. 
Burnaby, BC V5J 1G1 
Telephone: 604-669-1616 x101 
Email: christina.campbell@parentsupportbc.ca 
 
 
Ilena Candiani, Legal Advocate 
Abbotsford Community Services Society 
2420 Montrose Avenue 
Abbotsford, BC V2S 3S9 
Telephone: 1-604-859-7681 (ext 207) 
Email: 
Ilena.Candiani@AbbotsfordCommunityServices.
com 
 
 
Henriette Chabot, Legal Advocate 
Kettle Friendship Society 
1725 Venables Street 
Vancouver, BC V5L 2H3 
Telephone: 604-251.4778 
Email: hchabot@thekettle.ca 
 
 
Amy Chahal, Multicultural Outreach 
Worker 
Options Community Services 
9815 – 140 Street 
Surrey, BC V3T 4M4 
Telephone: 604 572 5883 
Email: amy.chahal@options.bc.ca 
 
 
Bev Collinson, Aboriginal Justice 
Worker 
Haida Gwaii Legal Project Society 
PO Box 160 
Queen Charlotte, BC V0T 1S0 
Telephone: 250 559-9042 
Email: hglegal@haidagwaii.net 

Marilyn Craig, Coordinator , VLAP 
Multiple Sclerosis Society, BC & Yukon Division 
#1501 - 4330 Kingsway 
Burnaby, BC V5H 4G7 
Telephone: 604-689-3144 
Email: marilyn.craig@mssociety.ca 
 
 
Tanja Demajo, Basic Resources Case 
Manager 
Jewish Family Services Agency 
305-1985 West Broadway 
Vancouver, BC V6J 4Y3 
Telephone: 604-637-3316 
Email: tdemajo@jfsa.ca 
 
 
Mandavni Dhami, Mental Health 
Advocate 
ARA Mental Health 
163 West Pender St 
Vancouver, BC VB 1S4 
Telephone: 604-689-7938 
Email: mandavni@aramentalhealth.org 
 
 
David Desautels, Poverty Law 
Advocate 
Penticton and Area Women's Centre 
#209-304 Martin Street 
Penticton, BC V2A 5K4 
Telephone: 250-493-6822 
Email: advocacy@pawc.ca 
 
 
David Dickinson, Legal Advocate 
Upper Skeena Counselling & Legal Assistance 
Society 
4305 Field Street 
PO Box 130 
Hazelton, BC V0J 1Y0 
Telephone: 250-842-5218 
Email: david@usclas.com 
 
 
Ruby Dosange, Outreach Counsellor 
Options Community Services 
9815 – 140 Street 
Surrey, BC V3T 4M4 
Telephone: 604 572 5883 
Email: ruby.virk@options.bc.ca 
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Didi Dufresne, Advocate 
First United Church  
320 East Hastings Street 
Vancouver, BC V6A 1P4 
Telephone: 604-681-8365 (ext 105) 
Email: ddufresne@firstunited.ca 
 
 
Christine Dunlop, Legal Advocate 
Quesnel Tillicum Society 
319 North Fraser Drive 
Quesnel, BC V2J 1Y9 
Telephone: 250-992-8347 
Email: chris.dunlop@qnfc.bc.ca 
 
 
Sally Fendick, Program Coordinator 
for Community Victim Services in 
Nanaimo 
Haven Society 
PO Box 37086 38-3200 Island Highway (or 
street address 2270 Labieux Road) 
Nanaimo, BC V9T 6N4 
Telephone: 250 756-2452 
Email: sally@havensociety.com 
 
 
Anne Fletcher, Legal Advocate 
Social Health and Economic Development 
Society of Bella Coola 
PO Box 309 
Bella Coola, BC V0T 1C0 
Telephone: 250-799-0044 
Email: afletcher13@gmail.com 
 
 
Perminder Flora, Coordinator of 
Violence Prevention Programs 
MOSIAC 
1720 Grant St 
Vancouver, BC V5L 2Y7 
Telephone: 604-254-9626 
Email: pflora@mosaicbc.com 
 
 
Lee Florence, Family Support Worker 
Lii Michif Otipemisiwak Family & Community 
Services (Interior Metis Child & Family Services) 
Box 58 - #2 - 2025 Granite Ave 
Merritt, BC V1K 1B8 
Telephone: 250-378-4866 
Email: fsw3@lmofcs.ca 
 
 

Pat Formento, Community Based 
Victim Services Worker 
Vancouver & Lower Mainland Multicultural 
Family Support Services Society 
306-4980 Kingsway 
Burnaby, BC V5H 2E2 
Telephone: 604-436-1025 
Email: pat.formento@vlmfss.ca 
 
 
Jessica Ganton-Stanley, Coordinator 
/ Art Therapist 
Children Who Witness Abuse Program; 
Kamloops Community Y 
Kamloops, BC V2B 3G4 
Telephone: 250-376-7800 
Email: jgantonstanley@kamloopsy.org 
 
 
Sarbjit Gill, Legal Advocate for Farm 
Workers 
Abbotsford Community Services Society (ACS) 
2420 Montrose Avenue 
Abbotsford, BC V2S 3S9 
Telephone: 1-604-859-7681 (ext 307) 
Email: 
legaladvocacy@abbotsfordcommunityservices.c
om 
 
 
Vivienne Gorringe, Legal Advocate 
Wachiay Friendship Centre 
1625B McPhee Avenue 
Courtney, BC V9N 5N4 
Telephone: 250-338-7793 (ext 229) 
Email: vivienne@wachiay.com 
 
 
Janice Gus, Outreach Legal Advocate 
Port Alberni Friendship Centre 
3555 - 4th Avenue 
Port Alberni, BC V9Y 4H3 
Telephone: 250-723-8281 
Email: jamos@pafriendshipcenter.com 
 
 
Andrée Harley, Legal 
Advocate/coordinator 
Nicola Valley Family Justice Services Society 
2-2025 Granite Avenue, Box 819 
Merritt, BC V1K 1B8 
Telephone: 250-378-9632 
Email: andreeh@uniserve.com 
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Wynn Hartfelder, Outreach Worker 
Vernon Women's Transition House Society 
302 3402 - 27 Ave 
Vernon, BC V1T 1S1 
Telephone: 250-558-3850 
Email: wynn.h@vwts.ca 
 
 
Susan Henry, Legal Advocate 
First United Church 
321 East Hastings Street 
Vancouver, BC V6A 1P4 
Telephone: 604-681-8365 (ext 119) 
Email: shenry@firstunited.ca 
 
 
Tina Huyen, Vietnamese Community 
Worker 
Vancouver & Lower Mainland Multicultural 
Family Support Services Society 
306-4980 Kingsway 
Burnaby, BC V5H 2E2 
Telephone: 604-436-1025 
Email: tina.huyen@vlmfss.ca 
 
 
Genna Joseph, Community Wellness 
Coordinator 
Seabird Island Band 
2895 Chowat Road 
Agassiz, BC V0M 1A0 
Telephone: 604-378-6075 
Email: genna@seabirdisland.ca 
 
 
Edie Karacsonyi, Program Manager 
Seabird Island Indian Band 
Box 650 
Agassiz, BC V0M 1A2 
Telephone: 604-796-2177 Ext 6830 
Email: edie@seabirdisland.ca 
 
 
Ilm Kassam, Case Manager 
Aids Vancouver 
1107 Seymour St. 
Vancouver, BC V6B 5S8 
Telephone: 604-696-4654 
Email: ilmk@aidsvancouver.org 
 
 

Cori Keating, Mental Health Advocate 
Downtown Eastside Women’s Centre 
302 Columbia Street 
Vancouver, BC V6A 4J1 
Telephone: 604.681.8480 x229 
Email: advocate2@dewc.ca 
 
 
Parveen Khtaria, Project Manager 
Tenant Resource & Advisory Centre (TRAC) 
306-535 Thurlow St 
Vancouver, BC V6E 3L2 
Telephone: (604) 255-3099 x223 
Email: parveen@tenants.bc.ca 
 
 
Charlotte Kingsbury, Advocate 
Maple Ridge Pitt Meadows Community Services 
11907 228th Street 
Maple Ridge, BC V2X 8G8 
Telephone: 604-467-6911 
Email: ckingsbury@comservice.bc.ca 
 
 
Kim Kirkpatrick, Legal Advocate 
Abbotsford Community Services Society  
8937 School Street 
Chilliwack, BC V2P 4L5 
Telephone: 1-604-702-2907 
Email: 
kim.kirkpatrick@abbotsfordcommunityservices.c
om 
 
 
Brenda Kobzey, Legal Advocate 
Vancouver Island North Women's Resource 
Society 
#105 - 1116 Dogwod Street 
Campbell River, BC V9W 3A2 
Telephone: 250-914-0272 
Email: brenda.advocacyservices@shaw.ca 
 
 
Kateryna Kopanska, Housing and 
Income Supports Advocate 
Sources BC - Newton Resource Centre 
#102 - 13771 72a Avenue 
Surrey, BC V3W 9C6 
Telephone: 604-596-2311 ext. 2121 / 604-547-
0121 
Email: kkopanska@sourcesbc.ca 
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Yuka Kurokawa, Tenant Legal 
Advocate 
Together Against Poverty Society (TAPS) 
#302-895 Fort St. 
Victoria, BC V8W 1H7 
Telephone: 250-361-3521 
Email: tenantadvocate@tapsbc.ca 
 
 
Ulf Kristiansen, 
Coordinator/Advocate 
Prince Rupert Unemployed Centre Society 
869 Fraser Street 
Prince Rupert, BC V8J 1R1 
Telephone: 250-627-8776 
Email: advocate.pruac@citywest.ca 
 
 
Tish Lakes, Executive Director 
Okanagan Advocacy & Resource Centre 
#104-1455 Ellis St. 
Kelowna, BC V1Y 2A3 
Telephone: 250-979-0201 
Email: tishoars@telus.net 
 
 
Sylvia Lane, Program Advocacy 
Advocate 
Fort St. John Women's Resource Society 
10051 100th Avenue 
Fort St. John, BC V1J 1Y7 
Telephone: 250-787-1121 
Email: povertylaw@fsjwrs.ca 
 
 
Emma Lazo, Public Legal Education 
Coordinator 
Tenant Resource and Advisory Centre Society 
306-535 Thurlow Street 
Vancouver, BC V6E 3L2 
Telephone: 604-255-3099 (ext. 225) 
Email: emma@tenants.bc.ca 
 
 
Benjamin LowBeer, Legal Advocate 
North Shore Community Resources Society 
Capilano Mall 
Suite 201 - 935 Marine Drive 
North Vancouver, BC V7P 1S3 
Telephone: 604-982-3310 
Email: Benjamin.Low-Beer@nscr.bc.ca 
 
 

Robin Loxton, Co-Director Advocacy 
Access 
BC Coalition of People with Disabilities 
204 - 456 West Broadway 
Vancouver, BC V5Y 1R3 
Telephone: 604-872-1278 
Email: povpost@bccpd.bc.ca 
 
 
Heather MacLeod, Support Worker 
Boundary Women’s Transition House 
Box 181 
Grand Forks, BC V0H 1H0 
Telephone: 250-442-3131 
Email: bwcshelter@telus.net 
 
 
Harriet Manson, Advocate 
Nanaimo Citizen Advocacy Association 
#114 - 285 Prideaux Street 
Nanaimo, BC V9R 2N2 
Telephone: 250-753-2321 
Email: ncaa5@shaw.ca 
 
 
Don McConnel, Advocate 
Nanaimo Citizen Advocacy Association 
#114 - 285 Prideaux Street 
Nanaimo, BC V9R 2N2 
Telephone: 250-753-2321 
Email: ncaa1@shaw.ca 
 
 
Liza McDowell, Advocate 
Downtown Eastside Women's Centre 
302 Columbia St 
Vancouver, BC V6A 4J1 
Telephone: 604-681-8480 
Email: advocate1@dewc.ca 
 
 
Tom McGregor, Community Advocate 
Wilson Heights United Church 
1634 41 Avenue East 
Burnaby, BC V5P 1K5 
Telephone: 604-325-9944 
Email: tom@whuc.net 
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Angie McLeod, Social Advocate 
Community Connections (Revelstoke) Society 
Box 2880  (328 2nd St)  
Revelstoke, BC V0E 2S0 
Telephone: 250-837-2920 
Email: amcleod@community-connections.ca 
 
 
Maggie Metz, Legal Advocate 
Vernon Women's Transition House Society 
#303 - 3402  27th Avenue 
Vernon, BC V1T 1S1 
Telephone: 250-558-3850 (ext. 214) 
Email: Legaladvocate@vwts.ca 
 
 
Zuzana Modrovicova, Advocate 
Kamloops and District Elizabeth Fry Society 
827 Seymour Street 
Kamloops, BC V2C 2H6 
Telephone: 250-314-1900 (ext 202) 
Email: advocate@kamloopsefry.com 
 
 
Donna Moon, Aboriginal Community 
Legal Worker 
Legal Services Society 
302-65 Front Street 
Nanaimo, BC V9H 5H9 
Telephone: 250-741-5529 
Email: Donna.Moon@lss.bc.ca 
 
 
Barb Morgan, Advocate 
Okanagan Advocacy & Resource Centre 
#104-1455 Ellis St. 
Kelowna, BC V1Y 2A3 
Telephone: 250-979-0201 
Email: morganbarbara@hotmail.com; 
barboars@telus.net 
 
 
Gerald Morris, Advocate 
Cowichan Valley Independent Living Resource 
Center 
#103-121 First Street 
Duncan, BC, V9L 1R1 
Telephone: 250-746-3930 
Email: gemtechappliance@gmail.com 
 
 

Carin Morrish, Coordinator - 
Travelling Poverty Advocate Program 
Community Connections Society of Southeast 
BC 
104 - 125 10th Ave. South 
Cranbrook, BC V1C 2N1 
Telephone: 1-877-298-2211 
Email: ekadvocate@shaw.ca 
 
 
Annette Murray, Advocate 
BC Coalition of People with Disabilities 
204 - 456 West Broadway 
Broadway, BC V5Y 1R3 
Telephone: 604-872-1278 
Email: advocate@bccpd.bc.ca 
 
 
Dennis Nkojo, Support Line Advocate 
Parent Support Services Society of BC 
204 -5623 Imperial St. 
Burnaby, BC V5J 1G1 
Telephone: 604-669-1616 x 107 
Email: dennis.nkojo@parentsupportbc.ca 
 
 
Gurpreet Pabla, Legal Advocate 
Progressive Intercultural Community Services 
Society 
#205 - 12725 80th Avenue 
Surrey, BC V3W 3A6 
Telephone: 604.596.7722 (Ext. 150) 
Email: gurpreet.pabla@pics.bc.ca 
 
 
Amber Prince, Legal Advocate 
Atira Women's Resource Society 
101 E. Cordova St. 
Vancouver, BC V6A 1K7 
Telephone: 604-331-1407 (Ext  105) 
Email: legaladvocate@atira.bc.ca 
 
 
Marge Quock, Band Social 
Development Worker 
Gitanyow Band 
Box 340 
Kitwanga, BC V0J 2A0 
Telephone: 250-849-5470 
Email: marge_quock@yahoo.ca 
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Neena Randhawa, Program 
Coordinator 
CHIMO Crisis Services Society 
120 - 7000 Minoru Blvd. 
Richmond, BC V6Y 3Z5 
Telephone: 604-279-7077 
Email: nrandhawa@chimoservices.com 
 
 
Penny Rivard, Stopping the Violence 
Outreach and Family Support Worker 
Robson Valley Support Society 
Box 430 
Mcbride, BC V0J 2E0 
Telephone: 250-569-2266 
Email: penny.rivardstv@gmail.com 
 
 
Pam Rudy, Legal Support Services 
Coordinator 
BC Families in Transition (BCFIT) 
899 Fort Street 
Victoria, BC V8W 1E6 
Telephone: 250-386-4331 
Email: pam@bcfit.org 
 
 
Rupi Sahota, Legal Advocate 
Sources Community Resources Society Sources 
Legal Resource Centre 
106-13771 72 A Ave 
Surrey BC V3W 9C6 
Telephone: 778-565-3638 (Local 1902) 
Email: rsahota@sourcesbc.ca 
 
 
Jenni Salmon, Community Outreach 
Worker 
Ishtar Transition Housing Society 
#101 - 6350 203rd St 
Langley, BC V2Y 1L9 
Telephone: 604-534 1011 
Email: Jenni@ishtarsociety.org 
 
 
Priyan Samarakoone, Intake 
Coordinator 
Access Pro Bono Society of BC 
300-845 Cambie St 
Vancouver, BC V6B 4Z9 
Telephone: 604 603 5797 
Email: psamarakoone@accessprobono.ca 

Janet Sawyer, Advocate/Manager 
Nelson - The Advocacy Centre 
521 Vernon Street 
Nelson, BC V1L 4E9 
Telephone: 250-352-5777 
Email: jsawyer1@nelsoncares.ca 
 
 
Carol Schaeffer, Legal Information 
Outreach Worker 
Legal Services Society 
201 - 3rd Avenue West 
Prince Rupert, BC V8J 1L2 
Telephone: 250-624-7701 
Email: carol.schaeffer@lss.bc.ca 
 
 
Ram Sidhu, Program Manager 
Sources Community Resources Society Sources 
Legal Resource Centre 
106-13771 72 A Ave 
Surrey BC V3W 9C6 
Telephone: 778-565-3638 (Local 1901) 
Email: rsidhu@sourcesbc.ca 
 
 
Ashley Silcock, Advocate 
BC Coalition of People with Disabilities 
204 - 456 West Broadway 
Broadway, BC V5Y 1R3 
Telephone: 604-875-0188 
Email: ashley@bccpd.bc.ca 
 
 
Angela Sketchley, Legal Support 
Worker 
Dze L K'ant Friendship Centre Society 
1188 6th Ave. 
Prince George, BC V2L 3M6 
Telephone: 250-847-5211 
Email: angiesketchley@yahoo.com 
 
 
Stephanie Smith, Legal Advocate 
MOSAIC 
1720 Grant Street 
Vancouver, BC V5L 2Y7 
Telephone: 604-254-9626 
Email: ssmith@mosaicbc.com 
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Maureen St. Louis, Legal Advocate 
SHARE Family & Community Services 
200 - 25 King Edward Street 
Coquitlam, BC V3K 4S8 
Telephone: 604-937-6982 
Email: Maureen.st.louis@sharesociety.ca 
 
 
Jesica Stanko, Family Support 
Worker 
Y Women's Emergency Shelter 
400 Battle Street 
Kamloops, BC V2C 2L7 
Telephone: 250-374-6162 
Email: Familysupport@kamloopsy.org 
 
 
Grace Tait, Safe Home Manager 
 u s u eam  ndian Band -   na  θət Safe Home 
(A Place of Change) 
3912 Ke-Kait Place 
Vancouver, BC V6N 4C1 
Telephone: (604) 558 - 4677 
Email: safehomemanager@musqueam.bc.ca 
 
 
Davinder Ronnie Takhar, Domestic 
Violence Community Liaison 
Surrey Women's Centre 
PO Box 33519 
Surrey, BC V3T 5R5 
Telephone: 778-386-5781/ 
604-589-1868 
Email: rt@surreywomencentre.ca 
 
 
Ken Tassell, Justice Worker 
Canim Lake Band 
P.O. Box 1030  
100 Mile House, BC V0K 2E0 
Telephone: 250-397-2502 
Email: k.tassell@canimlakeband.com 
 
 
Kate Tauber, Mental Health Advocate 
The Kettle Advocacy Service 
1725 Venables St 
Vancouver, BC V5L 2H3 
Telephone: 604-253-0669 
Email: ktauber@thekettle.ca 
 
 

Amy Taylor, Advocate 
Nelson - The Advocacy Centre 
521 Vernon Street 
Nelson, BC V1L 4E9 
Telephone: 250-352-5777 
Email: advocacycentre@nelsoncares.ca 
 
 
Ravi Teja, STV counsellor/ violence 
prevention worker 
Deltassist Family and Community Services 
9097 120th St 
Delta, BC V4C6R7 
Telephone: 604-594-3455  ext 152 
Email: ravit@deltassist.com 
 
 
Darla Tomeldan, Legal Advocate 
West Coast Domestic Workers' Association 
302-119 West Pender Street 
Vancouver, BC V6B 1S5 
Telephone: 604-696-5006 
Email: darla@wcdwa.ca 
 
 
Margaret Tucker, Legal Advocate 
Contact Women's Society 
PO Box 4094 
Williams Lake, BC V2G 2V2 
Telephone: 250-392-4118 
Email: advocacy@womenscontact.org 
 
 
Stacey Tyers, Poverty Law Advocate 
Terrace and District Community Services 
# 200 3219 Eby Street 
Terrace, BC V8G 4R3 
Telephone: 250-635-3178 
Email: staceytyers@tdcss.ca 
 
 
Laurie Vasey, House Counsellor 
Somenos Transition House 
CWAV - #103-255 Ingram Street  
Duncan, BC V9L 1P3 
Telephone: 250-748-8544 
Email: cwav@cwav.org  
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Andrea Vollans, Legal Educator 
YWCA Metro Vancouver 
535 Hornby Street 
Vancouver, BC V6C 2E8 
Telephone: 604-734-5517 x 2235 
Email: avollans@ywcavan.org 
 
 
Jane Walser, Stopping the Violence 
Counselor and Outreach Worker 
Sea to Sky Community Services 
P.O. Box 656 
Pemberton, BC V0N 2L0 
Telephone: 604-894-6101 
Email: jane.walser@sscs.ca 
 
 
Scott Waters, Mental Health Advocate 
Kettle Friendship Society 
1725 Venables Street 
Vancouver, BC V5L 2H3 
Telephone: 604-253-0669 
Email: swaters@thekettle.ca 
 
 

Sally White, Social Worker 
Vancouver Association of Survivors of Torture 
(VAST) 
2618 East Hastings St. 
Vancouver, BC V5K 1Z6 
Telephone: 604-299-3539 
Email: sally.white@vast-vancouver.ca 
 
 
Ernie Wood, Women's Outreach 
Worker 
Nelson Community Services Centre 
#201 - 518 Lake St 
Nelson, BC V1L 4C6 
Telephone: 250-352-3504 ext. 227 
Email: ncsc_ernie@netidea.com 
 
 
Jimmy Yan, Project and Information 
Officer 
Access Pro Bono Society of BC 
300-845 Cambie St 
Vancouver, BC V6B 4Z9 
Telephone: 604-482-3195 x 1507 
Email: jyan@accessprobono.ca 
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Provincial Training Conference 
Sponsored by the Law Foundation and Legal Services Society 

October 8th to October 10th, 2013 
 

Radisson Hotel Vancouver Airport  
8181 Cambie Road 

Richmond, BC V6X 3X9 
 

SPEAKERS (alphabetical by speaker’s last name) 
 
Peter Beaudin - Pension Plan Disability Benefits Advocate 
BC Coalition of People with Disabilities 
#204 - 456 West Broadway 
Vancouver, BC V5Y 1R3 
Telephone: 604-875-0188 
Email: peter@bccpd.bc.ca 
 
Peter is a Canada Pension Plan, Disabilities Advocate with the BC Coalition of People with Disabilities. 
He assists individuals with reconsideration requests and provides representation before the Review 
Tribunal and the Pension Appeals Board. Peter's background includes advocacy in human rights, labour, 
immigration, and landlord/tenant law. He has also been a political, community, and union organizer. 
 
 
John-Paul Boyd - Executive Director 
Canadian Research Institute for Law and the Family 
Hillhurst Building, Suite 308, 301 – 14th Street N.W. 
Calgary, Alberta T2N 2A1 
Telephone: 403-216-0340 
Email: jpboyd@ucalgary.ca 
 
John-Paul Boyd is the executive director of the Canadian Research Institute for Law and the Family, an 
independent organization affiliated with the University of Calgary, and a fellow of the International 
Academy of Matrimonial Lawyers. Prior to joining the Institute, John-Paul practiced family law as a 
litigator, arbitrator, mediator and collaborative practitioner with Aaron Gordon Daykin Nordlinger in 
Vancouver. John-Paul is a frequent speaker on family law topics for the National Judicial Institute, the 
Provincial and Superior Courts of British Columbia, the Federation of Law Societies of Canada’s National 
Family Law Program and the Continuing Legal Education Society of British Columbia. He is the founding 
author of JP Boyd on Family Law, published by Courthouse Libraries BC, and has also been published by 
the UBC Law Review, Canadian Family Law Quarterly, The Advocate and the Department of Justice. 
 
 
Anja Brown - Associate 
Mandell Pinder LLP 
422 - 1080 Mainland Street 
Vancouver, BC V6T 2P4 
Telephone: 604-681-4146 
Email: anja@mandellpinder.com 
 
Anja joined Mandell Pinder LLP in January 2009. Since her call to the British Columbia Bar in 1998, Anja 
has had her own law firm operating out of her home in Bella Bella, and then in 2000, joined a small firm in 
West Vancouver with a primarily First Nations clientele. Over the years, Anja has gained a broad range of 
legal experience, including Aboriginal rights, First Nations governance, child protection and criminal law. 
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The application of Aboriginal restorative justice principles as a means to resolve fisheries and criminal 
matters is of particular interest to Anja. Anja has also represented many residential school survivors in the 
Independent Assessment Process, which is an alternative to court for the resolution of abuse claims.  
 
Since 1998, Anja has been a member of the Bella/Bella Coola circuit court team. The continuity of the 
members of the court team over the years has, in Anja's opinion, enhanced the ability to help deliver 
justice in a way that is more responsive to community values. During circuit court, Anja has the 
opportunity to act on both criminal and family law matters. 
 
Anja has appeared at all levels of court; her career highlights so far include being part of the team of 
lawyers who appeared before the Supreme Court of Canada in support of the Haida and Taku River First 
Nations in 2004 (Haida Nationv. British Columbia (Minister of Forest), [2004] 3 S.C.R. 511, 2004 SCC73; 
Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 S.C.R. 550, 
2004 SCC 74) and again in 2007 on behalf of the Tseshaht First Nation in Regina v. Kapp, 2008 SCC41. 
In October, 2008, Anja appeared in the BC Court of Appeal as one of seven intervenors in McIvor V. 
Canada (Registrar of Indian and Northern Affairs). 2009 BCCA 153, which considered discriminatory 
sections of the Indian Act. 
 
Anja is a member of the Heiltsuk Nation and is adopted into  the Hunt, Martin and White families. She has 
been honoured with the Heiltsuk names Habukvas Qvaxacu and Thawiniqs. Anja is the mother of two 
children and has many treasured nieces and nephews. 
 
 
Manjeet Chana - Barrister & Solicitor 
Swartz Law Corporation 
c/o #415 - 938 Howe Street 
Vancouver, BC V6Z 1N9 
Telephone: 778-708-0605 
Email: manjeet_c@yahoo.com; manjeet.chana@lss.bc.ca 
 
Manjeet was called to the BC Bar in 2000.  She worked in private practice for three years and then 
became a staff lawyer with the LawLINE, a telephone legal advice and information line operated by Legal 
Services Society until 2010.  Since 2010, Manjeet has been working with the Legal Services Society on a 
part-time contract basis.  On short-term contracts in 2012 and 2013, Manjeet has also worked with the 
Community Legal Assistance Society, both with the UBC Law Students’ Legal Advice Program as 
Supervising Lawyer and with Alison Ward on CASL when needed.  Over the past year, she has also co-
facilitated online family law course sessions through the Justice Education Society.  Manjeet is a past 
presenter at the annual Provincial Training Conference for Advocates and is happy to be a speaker at the 
Debt session with Alison this year. 
 
 
Kaity Cooper - Staff Lawyer 
Community Legal Assistance Society 
300 - 1140 West Pender Street 
Vancouver, BC V6E 4G1 
Telephone: 604 685 3425 
Email: kcooper@clasbc.net 
 
Kaity has worked as a lawyer in the Poverty Law Services Program at Community Legal Assistance 
Society in Vancouver since April 2012. Kaity helps clients with various legal problems including those in 
the areas of residential tenancy, cooperative housing, welfare, debt and pension and benefits. In her 
spare time, Kaity loves playing field hockey and practicing yoga. 
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Devyn Cousineau - Barrister & Solicitor 
Community Legal Assistance Society (CLAS) 
300 - 1140 West Pender Street 
Vancouver, BC V6E 4G1 
Telephone: 604 685 3425 
Email: dcousineau@clasbc.net 
 
Devyn is a lawyer at CLAS, practicing mainly in the areas of housing, employment and human rights law.  
She is particularly interested in issues affecting workers’ rights and children. She enjoys when her 
children behave and when there are free treats in the office. 
 
 
Nicky Dunlop - Training Coordinator 
PovNet 
#300-1140 W Pender 
Vancouver, BC V6E 4G1 
Telephone: 250-307-5201 
Email: nicky.dunlop@gmail.com 
 
Nicky has had the good fortune of attending numerous Provincial Training Conferences over the years 
through her advocacy work in both Williams Lake and the DTES of Vancouver, as past Executive Director 
of TRAC and now as the PovNetU Training Coordinator with PovNet. These conferences are a valuable 
opportunity to both sharpen your skills and network with colleagues from the poverty law community 
throughout the province. If you have any questions about any of the resources PovNet offers (email lists, 
online training or web site) Nicky would be happy to speak with you. 
 
 
Penny Goldsmith - Executive Coordinator 
PovNet 
#300-1140 W Pender 
Vancouver, BC V6E 4G1 
Telephone: 604 876-8638 
Email: penny@povnet.org 
 
Penny has worked in the anti-poverty community for over thirty years, as an advocate, as a writer and 
editor of public legal education materials in plain language, and for the past sixteen years as the 
executive co-ordinator of PovNet, an online information resource, communication network and teaching 
tool for anti-poverty front line workers and poor and otherwise marginalized people. She maintains a 
strong commitment to continuing to be part of a network that builds accessible and affordable online 
communities. She is also the owner of a small publishing house, Lazara Press, where she publishes and 
distributes progressive books and posters. 
 
 
C. Grant Haddock - Barrister & Solicitor 
Haddock & Company 
#200 - 1695 Marine Drive 
North Vancouver, BC V7P 1V1 
Telephone: 604-983-6670 
Email: cgh@haddock-co.ca 
 
Grant Haddock was called to the Bar of British Columbia in 1992. Grant began his career at a 
construction litigation firm in downtown Vancouver where he developed his co-operative housing, strata 
property and construction law practice.  Grant opened Haddock & Company early in 2001, and moved the 
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practice to North Vancouver to be closer to home. The firm’s preferred areas of practice are co-operative 
housing law, strata property law, residential and commercial tenancy and construction law. 
 
Grant has acted for numerous housing providers and construction companies and has appeared for those 
clients at the Provincial, Supreme and Appellate Court levels, as well as before various tribunals. 
 
Grant has been a course leader and frequent speaker at educational conferences sponsored by: 
 

• the Co-operative Housing Federation of British Columbia (CHF BC);  
• the Condominium Homeowners Association (CHOA);  
• the Continuing Legal Education Society of BC;  
• the British Columbia Non-Profit Housing Association (BCNPHA);  
• the British Columbia Owners and Apartment Managers Association (BCOAMA) (now part of the 

Rental Council of British Columbia) 
 
Grant is also a frequent contributor of articles noting interesting and industry specific legal topics for 
periodicals published by CHFBC, CHOA, BCNPHA and BCOAMA. 
 
 
Jess Hadley - Barrister & Solicitor 
Hastings Labour Law Office LLP 
3066 Arbutus Street 
Vancouver, BC V6J 3Z2 
Telephone: 604-685 3425 
Email: jh@hllo.ca 
 
Jess is currently practicing at Hastings Labour Law Office LLP, on leave from her position as a staff 
lawyer at Community Legal Assistance Society.  Her work at CLAS has included a focus on housing 
issues and she is looking forward to re-connecting with advocates at the Provincial Training Conference. 
 
 
Agnes Huang - Barrister & Solicitor 
Agnes Huang Law 
980 - 789 W. Pender Street 
Vancouver, BC V6C 1H2 
Telephone: 604-688-8561 
Email: agnes@agneshuanglaw.com 
 
Agnes is a sole practitioner, focusing primarily in the area of family law. Agnes is a member of the Legal 
Aid Action Committee of the Trial Lawyers Association of BC's and legal committee of West Coast LEAF. 
She is also on the executive of the LGBTQTS section (SOGIC) of the Canadian Bar Association, BC 
Branch and of the Federation of Asian Canadian Lawyers (BC Chapter). Prior to entering the practice of 
law, Agnes worked in the feminist movement for many years, including at Vancouver Status of 
Women/Kinesis and Breaking the Silence in the Downtown Eastside, and with Direct Action Against 
Refugee Exploitation which advocated for the Chinese women who arrived by boat in 1999/2000. 
 
 
Sarah Khan - Coordinator of Intake and Referral Services 
Legal Services Society 
425 - 510 Burrard Street 
Vancouver, BC V6C 3A8 
Telephone: 604-601-6207 
Email: sarah2511@email.com 
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Sarah has been employed with Legal Services Society for 13 years having experience as an intake 
worker, paralegal and reciprocals. She has volunteered with various community groups and still 
volunteer. Sarah loves to bike ride, hike/walk and spend time with her family. She has three kids so life is 
busy, but good! 
 
 
Kevin Love - Barrister & Solicitor 
Community Legal Assistance Society 
300 - 1140 West Pender Street 
Vancouver, BC V6E 4G1 
Telephone: 604 685 3425 
Email: klove@clasbc.net 
 
Kevin is currently working in CLAS' Community Law Program. He previously worked in CLAS' Mental 
Health Law Program. 
 
 
Robin Loxton - Co-Director, Advocacy Access 
BC Coalition of People with Disabilities 
204 - 456 West Broadway 
Vancouver, BC V5Y 1R3 
Telephone: 604-872-1278 
Email: povpost@bccpd.bc.ca 
 
Robin has worked as an advocate with the BCCPD since the inception of the BCCPD program in 1989. 
The main focus of his work over the past few years has been to assist persons with disabilities with PWD 
and MSD applications and appeals. 
 
 
Cheryl May - Executive Director 
BC Residential Tenancy Branch 
PO Box 9844 
Stn Prov Govt 
Victoria, BC V8W 1A4 
Telephone: 250-356-7825 
Email: cheryl.may@gov.bc.ca 
 
Cheryl was appointed Executive Director in the spring of 2012 and is responsible for Residential Tenancy 
Branch services and provincial government policy related to the regulation of the rental housing sector.  
 
Cheryl’s interest in housing is long standing and within the provincial government she has led work on 
issues related to homelessness and social housing, strata properties, and the regulation of real estate 
agents and mortgage brokers.  
 
Prior to entering government, Cheryl worked as a social worker and advocate in not-for-profit housing 
programs for women and youth. 
 
 
Hugh McLellan - Barrister & Solicitor 
McLellan Herbert, Barristers & Solicitors 
Suite 310 - 800 W. Pender St. 
Vancouver, BC V6C 2V6 
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Telephone: 604-683-5254 
Email: hugh@mclellanherbert.com 
 
Hugh, a partner in the law firm of McLellan Herbert, practices in the areas of estate litigation, estate 
planning and elder law.  He is a former Chairman of the Canadian Bar Association Wills and Trusts 
(Vancouver) Subsection.  He is the founding Vice Chair (and past Chair) of the CBA National Elder Law 
Section and the founding Chair of the CBA BC Elder Law Subsection.  He is a member of the Estate 
Planning Council of Vancouver and the U.S. National Academy of Elder Law Attorneys.     
 
Hugh is the author of numerous articles on estate litigation, estate planning and Elder Law, co-editor of 
Financial and Estate Planning for the Mature Client in British Columbia (LexisNexis, 2000), a contributor 
to B.C. Representation Agreement Act, Adult Guardianship Act and Related Statutes (Carswell, 2000) 
and is an associate editor of the Estates and Trusts Reports.  He is a frequent lecturer for various 
professional and community programs. www.mclellanherbert.com. 
 
 
Kendra Milne - Barrister & Solicitor 
Community Legal Assistance Society 
300 - 1140 West Pender Street 
Vancouver, BC V6E 4G1 
Telephone: 604 685 3425 
Email: kmilne@clasbc.net 
 
Kendra has been a staff lawyer at the Community Legal Assistance Society since 2008. Her work is 
exclusively focused on law and policy related to low income housing income security. She directly 
represents clients and pursues systemic change in these areas. Kendra also spends her time eating kale, 
baking treats and having dance parties with her dog. 
 
 
John Minkley - Barrister & Solicitor 
309 - 895 Fort Street 
Victoria, BC V8W 1H7 
Telephone: 250-380-7223 
Email: john@minkleylaw.com 
 
As a lawyer in Victoria John has worked for many years with individuals with disabilities and their families 
in setting up trusts, estate planning and decision making arrangements.  In an earlier career John was a 
manager with BC Treasury Board Staff in the area of social policy. John’s hobby is kayaking. 
 
 
Annette Murray - Advocate 
BC Coalition of People with Disabilities (BCCPD) 
#204 - 456 West Broadway 
Vancouver, BC V5Y 1R3 
Telephone: 604-872-1278 
Email: advocate@bccpd.bc.ca 
 
Annette has worked as an income assistance advocate at BCCPD for many years. Her interests include 
politics and current events, music (JJ Cale - RIP) and good TV. 
 
 
Deanna Okun-Nachoff - Barrister & Solicitor 
McCrea and Associates 
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#102 1012 Beach Avenue 
Vancouver, BC V6E 1T7 
Telephone: 604-662-8200 
Email: deanna@mccrealaw.ca 
 
Deanna is an immigration lawyer in private practice at McCrea & Associates since August 2010. After 
receiving her call to the Bar of British Columbia in 2003, Deanna became Staff Lawyer and Executive 
Director of the West Coast Domestic Workers’ Association, where she represented live-in caregivers in all 
aspects of immigration and employment law. Deanna has extensive experience assisting marginalized 
and low-income workers, undocumented workers, trafficked persons and applicants for permanent 
residence who require Ministerial permission to remain in Canada due to medical inadmissibility or other 
non-compliance with Canadian immigration requirements. Deanna is currently serving as Treasurer of the 
Canadian Bar Association’s National Immigration Section, as Supervising Lawyer at the West Coast 
Domestic Workers’ Association, as a Board Member at MOSAIC, and as a volunteer lawyer at Access 
Pro Bono. 
 
 
Clea Parfitt - Barrister & Solicitor 
#407 - 825 Granville Street 
Vancouver, BC V6Z 1K9 
Telephone: 604 689-7778 
Email: cparfitt@axion.net 
 
Clea obtained her LLB from the University of British Columbia in 1991 and was called to the bar in May 
1992.  She articled with Victory Square Law Office, a union-side labour firm, and then worked for the 
BCGEU doing arbitration and labour board cases. Since October 1993, Clea has practiced privately, from 
2000 onwards as a sole practitioner.  
 
She works primarily in the areas of human rights and employment law. She has represented 
complainants before the B.C. Human Rights Tribunal on a wide cross-section of complaints and has 
appeared on judicial reviews of human rights matters before the BC Supreme Court. Clea has also 
appeared before a number of other administrative tribunals on a variety of issues, generally employment 
related. Clea was co-counsel in a historical abuse case against the Crown involving a former child ward at 
Woodlands School. 
 
Clea was active for more than a decade with the West Coast Domestic Workers’ Association, a non-profit 
organization which provides legal advice and advocacy for domestic workers in British Columbia, was a 
Board Member of P.A.C.E. (Prostitution Alternatives Counselling and Education Society), and is now a 
board member of West Coast LEAF and a member of its Legal Committee. 
 
 
Stephen Portman - Advocate 
Together Against Poverty Society 
302 - 895 Fort Street 
Victoria, BC V8W 1H7 
Telephone: 250-361-3521 
Email: legaladvocate@tapsbc.ca 
 
Stephen works as a legal advocate at Together Against Poverty Society  (TAPS) in Victoria on Vancouver 
Island. Stephen has been an enthusiastic advocate for the interests of marginalised people through his 
work at TAPS over the past four years working as the coordinator of the Volunteer Disability Advocacy 
Project, as an Income Assistance advocate, and more recently as an Employment Standards advocate. 
Working in the area of legal advocacy Stephen has become very interested in the need to provide legal 
support to those in need. Seeing first hand that access to social justice is one of the largest barriers to 
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constructing a community built on social equality, he is currently serving as a Co-chair to the Coalition for 
Public legal Services. Here in Victoria Stephen completed a B.A. Majoring in Political Science and History 
from UVIC. While completing his studies Stephen became particularly interested in the study of social 
reform movements as well as various forms of grass roots activism and currently serves as the secretary 
of Socialcoast, an organization that provides support to other organizations through direct action 
campaigns. Stephen’s work with TAPS serves as his first foray into the field of professional legal 
advocacy. 
 
 
Amanda Rose - Lawyer 
Columbia Law Group 
418 - 604 Columbia Street 
New Westminster, BC V3M 1A5 
Telephone: 604-636-1860 
Email: arosecolumbia@gmail.com or ar@evansrose.ca 
 
Amanda is a former advocate on child protection with training in mental health. She retrained as a lawyer 
in BC (after legal training in the UK) and now practice child protection and family law. Amanda likes 
hiking. 
 
 
Ashley Silcock - Advocate 
BC Coalition of People with Disabilities 
#204 - 456 West Broadway 
Vancouver, BC V5Y 1R3 
Telephone: 604-875-0188 
Email: ashley@bccpd.bc.ca 
 
Ashley is an advocate with the BC Coalition of People with Disabilities. She helps people with 
applications and appeals including those involving Canada Pension Plan Disability benefits. Ashley's 
background includes women's and LGBT-Q issues. 
 
 
Kevin Smith - Staff Lawyer 
BC Centre for Elder Advocacy and Support 
370 - 119 West Pender Street 
Vancouver, BC V6E 2R1 
Telephone: 604-688-1927 (ext 231) 
Email: ksmith@bcceas.ca 
 
Kevin is a graduate of Osgoode Hall Law School of York University, Ontario. Kevin is a member of the BC 
and Ontario Bar, has worked as a legal aid lawyer for thirty years in Ontario, and for the last three years 
has worked in BC. While in Ontario, Kevin worked in the community legal clinic system there. His last 
position there was as the Clinic Director of Parkdale Community Legal Services (PCLS), a community 
clinic associated with Osgoode. PCLS has twenty staff, and each academic term twenty law students 
come to work in the clinic as full time caseworkers. Kevin was Co-Director of the Parkdale Intensive 
Program in Poverty Law of Osgoode, and was a member of Osgoode’s Faculty. More recently in BC 
Kevin has specialized in ‘elder law.’ Kevin has his own elder law practice, Coastal Elder Law Corporation.  
Kevin had also previously worked with BC CEAS as the Program Manager of the Elder Law Clinic. 
 
 
Stephanie Smith - Legal Advocate 
MOSAIC 
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1720 Grant Street 
Vancouver, BC V5L 2Y7 
Telephone: 604-254-9626 
Email: ssmith@mosaicbc.com 
 
Stephanie started doing front line legal work about 13 years ago. In that time she has also been a case 
manager and union activist, and worked with grassroots anti-poverty and social justice organizations. 
 
 
Linda Theissen - Lawyer 
Legal Services Society 
400 510 Burrard Street 
Vancouver, BC V6C 3A8 
Telephone: 604-601-6239 
Email: linda.thiessen@lss.bc.ca 
 
Linda graduated from the University of Saskatchewan. She practised family law in BC for 16 years before 
joining Legal Services Society. She was previously with Family Case Management, the LawLINE and 
now responsible for family law services including the Family Duty Counsel Program. 
 
 
Cheryl Vickers - Chair & CEO 
Property Assessment Appeal Board 
10 - 10551 Shellbridge Way 
Richmond, BC V6X 2W9 
Telephone: 604-775-3117 
Email: Cheryl.vickers@paab.bc.ca 
 
Appointed in January 2003 as Chair of the Property Assessment Appeal Board, Ms. Vickers served the 
Board as Vice-Chair since 1995 and as a part-time Board member from 1993 to 1995. In July 2007, Ms. 
Vickers was also appointed Chair of the Mediation and Arbitration Board, now called the Surface Rights 
Board, a tribunal exercising jurisdiction under the Petroleum and Natural Gas Act to resolve surface lease 
disputes between landowner’s and the holders of subsurface rights. In March 2013, she was appointed 
Acting Chair of BC’s new Civil Resolution Tribunal, Canada’s first ever on-line tribunal to help citizens 
resolve strata and small claims disputes. 
 
Ms. Vickers is a lawyer, obtaining her LLB from the University of Victoria in 1984, and formerly practiced 
in a variety of fields, including administrative law. Ms. Vickers was active in the development of the British 
Columbia Council of Administrative Tribunals (BCCAT), and has served as member of that organization's 
Board of Directors including as Secretary from 1996 to 1998 and as President from 2004-2006. She has 
assisted in curriculum development for BCCAT courses offering training to appointees of quasi-judicial 
boards and tribunals and is an instructor of the Foundations of Administrative Justice, Foundations for 
Professional Regulatory Tribunals, Staff Foundations, Decision Writing, and Hearing Skills courses. She 
has delivered workshops on as variety of subjects including Case Management and Alternate Dispute 
Resolution for Tribunals at Annual Conferences of BCCAT and the Council of Canadian Administrative 
Tribunals, and has presented at Continuing Legal Education programs in both Administrative Law and 
Property Assessment. She serves on the editorial boards of two CLE Practice Manuals – Real Property 
Assessment and Administrative Law. In October 2009, Ms. Vickers received BCCAT’s Recognition Award 
for outstanding contribution to administrative justice. 
 
 
Alison Ward - Barrister & Solicitor 
Community Legal Assistance Society 
300 - 1140 West Pender Street 
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Vancouver, BC V6E 4G1 
Telephone: 604 685 3425 (Ext. 322) 
Email: award@clasbc.net 
 
Alison has run the Community Advocate Support Line (CASL) since its inception in 2006. She works at 
the Community Legal Assistance Society (CLAS) in Vancouver where, through CASL, she collaborates 
with and advises advocates throughout BC on poverty law and family law issues. She is also a PovNet 
board member. Before working at CLAS, Alison spent 16 years as a staff lawyer at the Legal Services 
Society in Vancouver. She practiced poverty law until 2002, and then child protection and family law in 
LSS's family law clinic. She subsequently worked as LSS's LawLine, and then started and ran CASL at 
LSS, until it moved to CLAS in 2010. Alison is grateful to be able work with so many wonderful advocates! 
 
She has worked in poverty law and family law since she became a lawyer in 1994.  Alison articled with 
LSS in Vancouver in poverty law, and then practiced in LSS’s Vancouver poverty law clinic from 1995 to 
2002, handling issues including income assistance, housing, EI, WCB, disability insurance, foreclosure, 
bankruptcy, debt, employment and other civil matters.  She took a year out from that to work in LSS’s 
appeals department handling immigration and criminal law appeals and judicial reviews.  After LSS’s 
poverty law clinics closed in August 2002,  Alison practiced family and child protection law in the LSS 
family law clinic in Vancouver (that clinic later closed in April 2009). In early 2004, Alison moved to the 
LawLINE (which ended April 2010) and then became the staff lawyer on CASL when it opened in May 
2006.   
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Anja P. BrownAnja P. Brown

OverviewOverview
• Aboriginal people have an inherent right to self‐
government which includes jurisdiction over matters 

i th ll b i d t ti f hildconcerning the well‐being and protection of children.

• This recognition has been reflected in various ways, 
including through self‐government agreements, the
existing provincial child protection legislation (Child, 
Family and Community Service Act “CFCSA”), the 
development of tri‐partite Delegation Agreements, 
i ti i t t ti d t i lincorporation into treaties, and most uniquely, 
through an Indian Act By‐law (Splatsin First Nation).

22
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• For most BC First Nations, greater control of child 
protection issues continues to take place under the 
framework of the CFCSA

• On‐the‐ground exercise of Aboriginal principles and 
laws of child care and child protection can be 
formalized through alternate parenting 
arrangements, for example, under the CFCSA, Family 
Law Act, or through adoption (custom or otherwise).

33

Child, Family and Community Service Act Child, Family and Community Service Act 
(CFCSA)(CFCSA)

• Provincial law that applies on and off reserve

P id i f Fi N i• Provides to a certain extent for First Nations 
involvement (notice, standing as a party but practical 
barriers to full participation)

• Delegated Aboriginal agencies

• Differences in practice approach between the 
Ministry and delegated Aboriginal agencyMinistry and delegated Aboriginal agency, 
formalized through practice standards 

44
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• Guiding principles at s. 2 provide that the 
CFCSA is to be interpreted and administered so 
that safety and well-being of children are the 
paramount considerations and includeparamount considerations and include

– being in one’s own family is the preferred 
environment 

– ties to extended family should be preserved 
if possible 

– cultural identity of Aboriginal children should 
b dbe preserved 

55

• Over-representation of Aboriginal children in 
Ministry care is well documented and there is 
recognition that there must be ways to addressrecognition that there must be ways to address 
this. 

• First Nations are best-placed to make decisions 
about their children in need of protection

66
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• In BC, First Nations are taking greater control of 
child welfare issues in a number of ways: 
i. Through delegation agreements thati. Through delegation agreements that 

operate pursuant to the CFCSA
ii. In a few cases, through modern treaties 

(Nisga’a, Tsawwassen); treaty nations 
recognized in CFCSA

iii In 1 case only through an Indian Act by-lawiii. In 1 case only, through an Indian Act by law

77

• Legally binding delegation agreements with the province, 
under the CFCSA 

• “delegated Aboriginal agency”, varying levels of authority 
t l t t diff t i id d t th it

Delegation AgreementsDelegation Agreements

translate to different services provided to the community  
• Powers of delegation:

C-3: support services
C-4: guardianship for children under CCO
C-6: fully delegated child protection services

• Examples include Usma Nuu-chah-nulth (fully delegated), 
Kaxla (partial delegation), Vancouver Aboriginal Child and 
Family Services (“VACFSS”) 

88
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• notice to Aboriginal organization of presentation 
hearing if practicable (s. 33.1(4)(c) supervision; s. 
34(3)(d) removal) 

Aboriginal involvement in the child Aboriginal involvement in the child 
protection process protection process –– in practice and theoryin practice and theory

( )( ) )

• notice of protection hearing is mandatory 

‐ s.38(1)(c) – Indian band; 

‐ 38(1)(c.1) – Nisga’a, (c.2)

‐ ‐ treaty, (d) – non‐treaty, 
‐ non‐registered Aboriginal child – notice tonon registered Aboriginal child  notice to 
designated representative of Aboriginal 
community that has been identified by the child 
age 12 or over, or the parent.

99

• First Nation entitled to be a party if appears at 
commencement of protection hearing); once a party, 
entitled to disclosure, call witnesses, attend FCC and 
mediation, other ADR processes

• Mediation Family group conferencing; family case• Mediation, Family group conferencing; family case 
conferences

• S.8 agreements (formerly “kith & kin”, now extended 
family program (“EFP”); 

• permanent transfer of custody under s. 54.01 (before 
CCO) or 54.1 (after CCO);

t f f t d d F il L A t d ti• transfer of custody under Family Law Act; adoptions 
including custom adoptions

1010
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• (A By-law for the Care of our Indian Children:  
Spallumcheen Indian Band By-law #3 – 1980)

• under s. 81 of the Indian Act, Band councils have 
powers to make by laws in relation to a number

Splatsin First Nation BySplatsin First Nation By--LawLaw

powers to make by-laws in relation to a number 
of listed subject areas 

• only child protection by-law under the Indian Act
in Canada

• the By-law was a response to the “60’s scoop” 
and loss of children from the communityand loss of children from the community 

• unique in Canada, and has been in place for 
over 30 years (since 1980)

1111

AdoptionAdoption
• Custom adoption can be recognized under s. 46 

of the BC Adoption Act.
• Custom adoption exists whether one has an p

order under the Adoption Act or not .
• Indian Act recognition of custom adoption; can 

circumvent restrictive nature of registration rules.
• Under the Adoption Act s.7, before placing an 

Aboriginal child for adoption, the director must 
make reasonable efforts to discuss themake reasonable efforts to discuss the 
placement with the First Nations. No detail about 
those “discussions” and no veto power by the 
First Nation.

1212
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Custom AdoptionCustom Adoption
• custom adoptions have been taking place in Aboriginal 

communities since time immemorial, each in accordance 
with the particular custom of the community  

• adoption and the caring of another’s biological child as 
one’s own is an important and integral aspect of 
Aboriginal communities, and has been recognized in 
Canadian  case law as having legal effect  

• In BC, custom adoptions can be formally recognized 
under s. 46 of the Adoption Act; there is a process 
whereby a custom adoption has the same legal effect and 

b i d d ti d th A tcan be recognized as an adoption under the Act. 

1313

Thank you for attending!

Anja P. Brown
Mandell Pinder LLP

422 – 1080 Mainland Street
Vancouver, BC  V6B 2T4

Tel: 604-681-4146
Email: anja@mandellpinder.com
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Current Legal Issues Affecting Current Legal Issues Affecting 
Aboriginal ClientsAboriginal Clients

Law Foundation of B.C. Provincial Training 
Conference for Legal Advocates

October 10, 2013

11

Anja P. BrownAnja P. Brown

•• Advocates help clients navigate a broad range of Advocates help clients navigate a broad range of 
legal issues. With Aboriginal clients, there is an legal issues. With Aboriginal clients, there is an 
added legal layer to be mindful of and which can added legal layer to be mindful of and which can 
greatly affect or even change the advocacygreatly affect or even change the advocacy

The work of advocatesThe work of advocates

greatly affect or even change the advocacy greatly affect or even change the advocacy 
provided.provided.

•• As we all know, obtaining legal aid has become As we all know, obtaining legal aid has become 
increasingly difficult, meaning more clients are increasingly difficult, meaning more clients are 
turning to advocates, pro bono clinics, and turning to advocates, pro bono clinics, and 
Native Courtworkers where available, as a Native Courtworkers where available, as a 
starting point to get legal advice or informationstarting point to get legal advice or informationstarting point to get legal advice or information starting point to get legal advice or information 
and from there often proceed with the challenge and from there often proceed with the challenge 
of representing themselves in court.of representing themselves in court.

22
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•• First Nations clients deal not only with provincial First Nations clients deal not only with provincial 
and federal governments, but also with First and federal governments, but also with First 
Nations’ governments which can give rise to Nations’ governments which can give rise to 
unique legal issues at all levels of court. This is unique legal issues at all levels of court. This is 
especially true for persons living on reserve butespecially true for persons living on reserve butespecially true for persons living on reserve, but especially true for persons living on reserve, but 
applies to off reserve members as well.applies to off reserve members as well.

•• First Nations considerations are also relevant First Nations considerations are also relevant 
when dealing with legal matters that may not when dealing with legal matters that may not 
involve the courts (i.e. Residential Schools, EI, involve the courts (i.e. Residential Schools, EI, 
housing, CRA and Canadian Human rights).housing, CRA and Canadian Human rights).

33

i. Provincial court (circuit court in rural BC communities)
– family (not all)
– youth and adult criminal
– small claims (under $25, 000)

t ffi t ( iti )

Levels of court in BC and CanadaLevels of court in BC and Canada

– traffic court (some cities)
– regulatory offences (i.e. under provincial laws such as 

the Wildlife Act, or federal law such as Fisheries Act)

ii. BC Supreme Court
– civil claims over $25,000
– family (provincial or supreme sometimes optionalfamily (provincial or supreme sometimes optional  

depending on the nature of the case)
or – can be first level of appeal court

44
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iii. Court of Appeal

iv. Supreme Court of Canada

v. Federal Court of Canada

- also Tax Court of Canada

- for certain matters under federal jurisdiction, i.e. 
challenges under the Indian Act

- appeals to Federal Court of Appeal, then Supreme pp pp p
Court of Canada

55

● Family Law Act (FLA) – in force since March, 2013
– private law issues (between individuals) 
– parenting time and responsibilities, guardianship, contact (formerly known as 

access), child and spousal maintenance (Provincial or Supreme court)
di (S C t l )

Family CourtFamily Court

– divorce (Supreme Court only)
– division of property now includes common-law (Supreme Court only)
– adoption not under the FLA, but rather Adoption Act (Supreme Court )

– BC Supreme Court has NO jurisdiction to deal with family property on reserve. This 
is a gap in the law that the federal government has attempted to address through 
the Family Homes on Reserve and Matrimonial Interests of Rights Act (not yet in 
force)

– Dealing with property issues on reserve is complicated because any new law must 
be consistent with family law principles under the FLA and the Indian Act and 
flexible enough to take into account and be respectful of existing First Nations laws 
and policies in relation to their lands.

66



10/18/201310/18/2013

44

● Child, Family and Community Service Act (“CFCSA”)

– public law (government intervention where child may be at risk)

– child protection (aka child welfare)

Family Court continuedFamily Court continued

– provincial law that applies on and off reserve throughout BC 
except for Spallumcheen (Splatsin) First Nation

– a law of general application meaning it applies to Aboriginal 
children on reserve and through s. 88 of the Indian Act

– Guiding principles at s. 2 provide that the CFCSA is to be 
interpreted and administered so that safety and well-being of 
children are the paramount considerations and include:p

• being in one’s own family is the preferred environment
• ties to extended family should be preserved if possible
• cultural identity of Aboriginal children should be preserved

77

• adult and youth (Youth Criminal Justice Act)
• Criminal Code, Controlled Drugs and Substances Act, 

Wildlife Act, Fisheries Act, etc.

Criminal CourtCriminal Court

• some charges prosecuted by provincial crown, some by 
federal crown

Process
- criminal incident (arrest or not), investigation, report to 

Crown Counsel, charge approved or not by Crown
- if arrested: bail hearing (planning, involvement of local 

R t ti J ti ffi itt Gl dRestorative Justice office or committee, Gladue
principles engaged)

- if charge approved, then to Court for 1st appearance

88
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- for youth, certain charges may be referred by police for 
“diversion” or “alt measures”, to the Restorative Justice 
office or committee, get dealt in the community with and 
never end up in court. Known under the YCJA as extra-
judicial measures or sanctions (“EJS”)

at or soon after first appearance accused person obtains- at or soon after first appearance, accused person obtains 
particulars

- retain legal counsel (legal aid or hire), assistance from 
NCW if appropriate and available, represent self, or duty 
counsel for guilty plea; availability of First Nations Court?

- Legal aid determined by financial eligibility + Crown’s 
i iti l t i iti (“ISP”) OR if th iinitial sentencing position (“ISP”) OR if there is an 
Aboriginal rights defence

99

– guilty or not guilty

– if not guilty, then trial

– if guilty/accept responsibility, negotiations with g y p p y g
Crown prior to plea; 

– if guilty, then sentencing (involve Restorative 
Justice office or committee); consider effect of 
weapons prohibition; indigenous alternatives to 
incarceration; community-based accountability

1010
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• Settled a Canada-wide class action lawsuit
• Covers IRS survivors who did not opt out of settlement and who were living as of May 

30, 2005.
• provides for common experience payment (“CEP”), and an out-of-court process to 

compensate for sexual abuse, serious physical abuse and other wrongful acts (IAP);

Indian ResidentialIndian Residential School Settlement AgreementSchool Settlement Agreement

compensate for sexual abuse, serious physical abuse and other wrongful acts (IAP);

CEP
• Application process for general IRS compensation based on years of attendance 

($10,000 for first year + $3,000 for each additional year)

• deadline for applications was September, 2011. Late applications in the case of 
exceptional circumstances (disability or hardship) were accepted up to September, 2012

• reconsideration and appeal process on-going. Not surprising since many school records 
were lost or destroyed, or are inaccurate.were lost or destroyed, or are inaccurate.

• More than $40 million remaining in the Fund designated for CEP, so once approved by 
the Court, funds will be made available on application to CEP recipients or may be 
transferred to eligible family members as personal credits of up to $3,000 for 
educational purposes.

1111

• IAP
• Deadline passed September 19, 2012

• applications can be made to the Court for extension of time under 
exceptional circumstances

Residential School continuedResidential School continued

• many survivors submitted applications without the assistance of legal 
counsel in order to make the deadline

• unlike CEP which required only an application and eligibility was 
determined solely by years of attendance, IAP is a legal process and 
requires a hearing and the giving of evidence under oath to prove the 
claim. Therefore, in most cases, IAP requires the claimant to be alive.

• Canada provides 15% of any settlement towards legal fees. Under the 
Settlement Agreement, the maximum lawyers can charge for 
representation under the IAP is 30% and adjudicators have the power torepresentation under the IAP is 30% and adjudicators have the power to 
review legal fees for reasonableness.

• Indian Residential Schools Survivors Society is an excellent source of 
information and provides on-going support to survivors.

1212
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• S. 6: Indian status; McIvor case and Bill C-3 
Gender Equity in Indian Registration Act

Some common Some common Indian ActIndian Act issuesissues

• S. 45: Wills

• S. 74: Band Council elections (custom elections, 
s. 2(1))

1313

• S. 87: Taxation – personal property if an Indian 
or a band situated on a reserve is tax exempt

Personal property includes items such asPersonal property includes items such as 
vehicles and furniture purchased on reserve or 
delivered to reserve, real property on reserve, 
and depending on the circumstances, can 
include employment earnings and EI based on 
those earnings and investment interest

1414
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• S. 89: Protection from seizure
 Protects a status Indian’s real and personal property 

from seizure 
 Exception under s. 89(2) – conditional sales – i.e. 

Vehicle financing 
E i h B d h I di Exception where a Band or another status Indian are 
seizing (for example, where family maintenance is 
owing)

• Bill S-2, Family Homes on Reserves and Matrimonial 
Interests or Rights Act

– not yet in force
– once in force, First Nations can establish their own 

matrimonial property laws and those that do not, will 
be subject to the Act.

1515

• Disputes with First Nations government, for example
- band membership
- housing
- post-secondary funding

Other issuesOther issues

- employment

• Canadian Human Rights Act 

- In 2008, s. 67 of  the Act was repealed. S. 67 prevented the filing of a 
human rights complaint in relation to anything arising from the Indian Act; 

- the repeal of s. 67 was immediately applicable to the federal government, 
and First Nations were provided a three year transition period that ended 
on June 18, 2011,

- complaints may be made to the Human Rights Commission where an 
individual feels he or she has been discriminated against by a Federal 
government official or a First Nations government on the basis of a 
prohibited ground, for example race, sex, disability or sexual orientation.

1616
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Thank you for attending!

Anja P. Brown
Mandell Pinder LLP

422 – 1080 Mainland Street
Vancouver, BC  V6B 2T4

Tel: 604-681-4146
Email: anja@mandellpinder.com
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TAB 2:  Debt and Consumer Issues 
 

• Debt Issues   (Day 3)  
o TOC at start of section.  

 
Orange sheet  
 
• Show me the Money   (Day 3)  

o Show me the Money notes 
 
Separating sheet 
 
o Appendices A to F; 
 
Separating sheet 

 
o Common procedural questions with scanned attachment; and 
 
Separating sheet 
 
o Resources for Small Claims Court with attached appendix. 
o  















































































































































































































































































 
 
 
 
 
Show me the Money  
 

• Show me the Money notes; 
• Appendices A to F; 
• Common procedural questions with scanned attachment; and 
• Resources for Small Claims Court with attached appendix. 

 



Show me the Money – How to enforce RTB orders 
for monetary compensation 

 
(Prepared by:  Alison Ward, Barrister and Solicitor, Community Legal Assistance 
Society, November 16, 2011 and updated October 2, 2013). 

 
The Residential Tenancy Branch (“RTB”) often makes orders that a landlord must pay 
money to a tenant.  Examples are: 

 
• an order to return a security deposit; 
• a monetary order for breach of quiet enjoyment or property damaged or 

disposed of by a landlord; 
• an order to pay one month’s rent as compensation when evicted due to 

landlord use, etc.   
 

This workshop is not about how to get orders for money from the RTB. The workshop is 
about how to *collect* money from a landlord, once a tenant has obtained an RTB order 
for monetary compensation.  

 
Enforcement of RTB monetary orders is the sole responsibility of the party in whose 
favour the order was made; the RTB does not assist with enforcement of its monetary 
orders. If a monetary order is in favour of a tenant who still lives in the rental unit owned 
by the landlord that the order is against, the RTB may direct the tenant to deduct the 
monetary award from the rent payable (see RTA, s. 65(1)(b)). Rent should not be 
withheld unless the decision explicitly states this is allowed. 

 
Step One:  Send the landlord the RTB order and demand letter  

 
The first step is always the same. Once you have an RTB monetary order against a 
landlord, you need to send the landlord a formal demand letter and the RTB order.  The 
demand letter should 
 

• identify yourself as advocate for the tenant;  
• attach a copy of the RTB’s Order; 
• give the landlord a specific date and time by which the landlord must pay, 
• tell the landlord how payment should be made, and where it should be 

sent or delivered (i.e. by check payable to the tenant sent to your office? 
by check payable to the tenant sent to the tenant’s address of XYZ 
street.); and  

• state that if the landlord does not pay by the deadline, you will suggest 
the tenant pursue enforcement of the order through the courts.  

 
See Appendix A for a sample demand letter.  

 
Send or deliver the demand letter to the landlord in such a way that you will be able to 
prove that the landlord received it.   You could send it by registered mail, or have it hand 
delivered by someone who notes the date and time it was delivered to the landlord.    



 2 

Having proof of when the landlord received the order will help you calculate the earliest 
date you can file the order for enforcement in court.  

 
 
What if a landlord won’t voluntarily pay? 

 
If a landlord won’t voluntarily pay, an RTB order for money owed can be enforced in 
either Provincial (Small Claims) or the Supreme Court of British Columbia. 

 
In addition to enforcing an RTB order through the courts, you can let RTB management 
know if a landlord ignores RTB orders.  Under sections 94.1 to 94.31 of the RTA, the 
Director of the RTB can assess complaints and impose fines of up to $5,000 per day 
while a contravention of the Act or Regulations continues, including failure to comply 
with the Order of a dispute resolution officer. While penalties have not been used much 
yet, it can be important to notify the RTB of instances of non-compliance by a landlord in 
order to document patterns.  Repeated non-compliance by a landlord may lead to 
imposition of penalties. 
 

 
Step Two: How, when and where to file an RTB order in Court: 
 
 
Sections 84 and 85 of the Residential Tenancy Act say: 

Director's orders may be filed in Supreme Court 

84  (1) A decision or an order of the director may be filed in the Supreme Court and 

enforced as a judgment or an order of that court after 

(a) a review of the director's decision or order has been 

(i)  refused or dismissed, or 

(ii)  concluded, or 

(b) the time period to apply for a review has expired. 

(2) Subsection (1) applies whether the decision or order is interim, temporary or 

final. 
 

Certain director's orders may be filed in Provincial Court 

85  (1) This section applies to a decision or an order of the director if 

(a) the decision or order is for financial compensation or the return of 

personal property, and 
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(b) the amount required to be paid under the decision or order, excluding 

interest and costs, or the value of the personal property is within the 

monetary limit for claims under the Small Claims Act.  

(2) A decision or an order described in subsection (1) may be filed in the 

Provincial Court and enforced as a judgment or an order of that court after 

(a) a review of the director's decision or order has been 

(i)  refused or dismissed, or 

(ii)  concluded, or 

(b) the time period to apply for a review has expired. 
 

a) What court?   Provincial Court or Supreme Court? 
 
Generally, unless there are inter-provincial issues, (discussed below) RTB monetary 
orders are filed for enforcement in the Provincial (Small Claims) Court of BC.  The RTB 
can make monetary orders for up to $25 000, and the Provincial Court can enforce 
orders for up to $25 000.  Enforcement in Small Claims Court is usually faster, cheaper 
and easier to understand than enforcement in Supreme Court.   
 
This workshop is about enforcement of orders in Small Claims Court only.  Enforcement 
in Supreme Court is a complicated topic that is beyond the scope of this presentation. 
However, see the section below regarding inter-provincial issues to be aware of 
situations where it may be prudent to file an RTB order for enforcement in BC Supreme 
Court rather than in Small Claims Court.  
 

b) Timing:  When to file an RTB Order with court 
 
Sections 84 and 85 of the RTA provide an RTB order cannot be filed with a court until 
any internal review is completed or the time for internal review has expired.  
 
Section 80 of the RTA sets the deadlines within which an application for internal review 
of an RTB order must be made.  For most monetary orders, an application for internal 
review must be filed within 15 days after a copy of the decision or order is received by 
the party.     
 
How do you calculate those 15 days? Are they business days? Or calendar days?  The 
Dispute Resolution Rules of Procedure define “days” as follows: 
 

“in the calculation of time expressed as “at least” a number of days, the first and 
last days must be excluded. If the date the document, notice or evidence must be 
served or given falls on a weekend or holiday, and it must be 

  
• Served on a business, or 
• Filed in an office, 

 
then it must be served or filed on the previous business day.  
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If the document or notice must be provided to the RTB, weekends and 
holidays are not included in the calculation of days.” 

 
If neither party files for review of the director’s order, then you can file a copy of the RTB 
order for enforcement with the courts, 15 business days after the landlord received it.  
Count 15 business days, starting the day after you know the landlord received your 
demand letter and the RTB order.  
 
When that deadline has passed, phone the RTB and confirm that no internal review 
application has been filed.  Once that is confirmed, you can proceed to file the RTB 
Order with Small Claims Court.  
 
 
Question: Is there a maximum time frame in which you must file an RTB monetary order 
for enforcement with the courts in BC?   For example, if a monetary order was made 5 
years ago, can you still file it with Small Claims?  
 
Answer: This seems to be a grey area. There does not seem to be a maximum lifespan 
attached to an RTB monetary order.   If a tenant has an old monetary order that they 
want to enforce, they should proceed with the enforcement steps set out in this 
workshop.  If the Small Claims Court refuses to file it saying it is “too old,” the tenant 
should seek legal advice about their specific situation.    
 
 

c) How to file a an RTB order with Small Claims Court 
 
• Original or Certified copy: 

 
Small Claims Court will only file an original or a certified copy of an RTB order for 
enforcement.   These must be “clean” documents (i.e. with no notes or other writing on 
them).   If you need a new certified copy of an Order (e.g. if a client has lost an Order, or 
has written all over an Order) the RTB will send additional certified copies upon request.   
 
An RTB order can be filed with Small Claims Court either by mail, or in person at the 
Registry.   
 

• Filing Fees: Payment or waiver? 
 
There is a fee of $21 to file a copy of a certified RTB order with Small Claims Court.      
 
If your client pays this fee, it is added to the amount of the RTB order and the tenant can 
collect it back from the landlord through the small claims enforcement process. The filing 
fee can be paid by cash, personal or company cheque, certified cheque, money order or 
bank draft payable to the Minister of Finance. 
 
If the tenant cannot afford to pay the filing fee, the tenant can apply to waive it. An 
application to waive a filing fee is made to the Registrar of Small Claims Court under 
Small Claims Rule 20(1).  This application is usually done by paper only and does not 
require an oral hearing.   

http://www.ag.gov.bc.ca/courts/small_claims/info/guides/making_a_claim.htm#top#top�
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Rule 20(1) says: 

(1)  Anyone who cannot afford the fees payable for registry services under 
Schedule A may apply to the registrar (see Rule 16 (3)), to be exempted 
from paying the fees.  

Rule 16(3) sets out the procedure to follow to apply to waive the $21 filing fee. It involves 
filing an Application to a Registrar (which is form #16), following the instructions on the 
form, and filing it at the registry.   The Application should include detailed information 
about the tenant/applicant’s income and expenses to illustrate that they cannot afford the 
filing fee.   You can use a Statement of Finances to do this, although that is not 
mandatory. If possible, the tenant/applicant should also attach proof of their income to 
the application or statement of finances.  
 
All court documents and applications in Small Claims Court should be signed by 
the client (not the advocate).  
 
See Appendix B sample materials:    Application to a Registrar 

Sample statement of finances 
 
 

• What physical registry location to file at?  
 
The Small Claims Rules (Rule 1(2)) provide that when someone is starting a lawsuit in 
Small Claims Court, they must file the Notice of Claim at the Small Claims Court 
Registry closest to where the defendant lives or carries on business, or to where the 
event that resulted in the claim took place.  
 
There is no such rule regarding what physical court registry an RTB order must be filed 
in for enforcement.   Practically speaking, you will probably file it at the court registry 
location closest to where your client lives, to make enforcement easiest for them.     
However, if your client later moves or this registry location becomes impractical (e.g. 
because the debtor cannot travel there for court), Rule 17(8) of the Small Claims Rules 
allows the client to enforce the Order in another court location closer to the landlord: 

Creditor may enforce order at another place  

(8)  The creditor may take steps to enforce a default order or a payment order 
at a registry other than where the court file is if  

(a) that registry is nearest to where the debtor lives or carries 
on business, and  

(b) the creditor files at that registry a certified true copy of the 
order and an affidavit stating the amount still owing.  
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Step 3: Enforcing once an RTB order has been filed in Court 
 
Once the RTB monetary order has been filed with the Court registry, this effectively turns 
it into a judgment of the Court where it is filed.  That is, it has the same force and effect 
as a judgment of that court, and can be enforced in the same ways as a judgment of that 
court.  

A court judgment (including a filed RTB order) is in effect for 10 years from the date it 
made.  That means that you can try and enforce an RTB monetary order through 
the courts for up to 10 years from the date it was filed by a court in BC.   

There is no way to renew a judgment.   At the end of that 10 year period, the 
judgment/filed order will expire, unless the tenant files a new Notice of Claim to sue the 
landlord(debtor) on the judgment: this step must be taken before 

Courts do not automatically enforce their own judgments.  You and your client must 
decide what the best way is to enforce any particular order.  

the 10 year limitation 
period expires.   For example, if a filed RTB order says that a landlord must pay a tenant 
$10 000 and the landlord has not paid any of it in 10 years after it was filed with the 
court, the tenant can issue a Notice of Claim against the landlord and sue the landlord 
for the unpaid judgment amount.    

 
How do you pick a way to enforce an order? 
 
To decide how to enforce a particular order, you first need to know two things: 

 
1. What different enforcement options are available through Small Claims Court; and 
 
2. What income or assets does the debtor/landlord have.  That is, what might you be 

able to enforce against? 
 
 
 
For detailed discussion of these issues, see the following materials: 
 
 
Appendix C: An Overview of Collection Procedures, Small Claims Court Fact Sheet, 
The Law Centre (University of Victoria); 
 
Appendix D: Payment Hearings, Small Claims Court Fact Sheet, The Law Centre 
(University of Victoria);  
 
Appendix E: Garnishing Orders, Small Claims Court Fact Sheet, The Law Centre 
(University of Victoria); and  
 
Appendix F: Provincial Court Small Claims Handbook (CLEBC, 2011) Chapter 8, 
“Enforcing the judgment.”   
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Other considerations 
 
1.  What is an advocate’s role in Small Claims Court?   
 
Does an advocate have a right to attend, e.g. a payment hearing or speak to an 
application for a garnishing order?  
 
Generally, a pe rson involved in a S mall Claims Court case has the right to be 
represented by a lawyer or articled student.  The person does not have the right to be 
represented by an advocate.    This means that an advocate does not have an absolute 
right to speak on behalf of a client in Small Claims Court.   
 
In order for an advocate to speak on a client’s behalf in court (e.g. to make submissions, 
or ask questions or otherwise present a case or application), the advocate must obtain 
the Court’s permission to do so.   A request for such permission is made at the start 
of each hearing or application, and i t is made orally to the judge who is hearing that 
application.  
 
Your client must always attend court.  You cannot attend instead of your client.   The 
client will also need to tell the judge that they would like you to help them with that day’s 
hearing/ procedure. 
 
To request permission to assist a client in a hearing, introduce yourself to the judge 
formally. Spell your name if it is not easy to spell.   Judges in Small Claims Court are 
addressed as “Your Honour.”  
 
You should state their name, job position and name of the agency where they work.  Tell 
the judge if you are funded by the Law Foundation and if you have a supervising lawyer.   
If you have a supervising lawyer, tell the judge the lawyer’s name, and whether the 
lawyer is aware that they are in court that day on this application (the lawyer should be). 
Tell the judge what involvement you have had with the file so far (for example, did you 
prepare the application you are there on that day? Did you also draft the affidavit? Etc).  
Essentially you want to persuade the Court that that you are knowledgeable about the 
client’s case and about court procedures, and that it will assist both the client and the 
Court/judge if you are allowed to speak on the client’s behalf.  It may also be helpful to 
tell the judge about any barriers that would make it difficult for the client to present their 
own case. 
 
For example, you can say:  
 
“Your Honour, my name is Susan Smith.  I am a Law Foundation funded advocate at the 
Burnaby Women’s Centre.   I am asking for the Court’s permission to assist Mr. Client in 
court today with this payment hearing.  
 
 My supervising lawyer is Betty Black; she is aware I am seeking the Court’s permission 
to assist with this application today.  Mr. Client is trying to enforce an order he obtained 
against his former landlord at the Residential Tenancy Branch.  I represented Mr. Client 
in the hearing at the Residential Tenancy Branch, and helped him prepare all the 
documents for today’s application. Mr. Client speaks English as a second language and 
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has a grade 6 education. I believe it would assist the Court if I am allowed to speak on 
Mr. Client’s behalf today. Thank you.”  
 
 
2. Interprovincial Issues 
 
You may encounter situations that raise inter-provincial issues.  
 
Example:  A client comes to see you. They just obtained an order from the RTB for 
monetary compensation from their landlord.   The landlord owns the house the client 
lived in, in Vancouver.  However, the landlord lives in Ontario.   They want to know if you 
can help them enforce the RTB Order.  Do they enforce it in BC or Ontario? And, how?  

 
Considerations:   Garnishing orders and other orders issued by Small Claims Court are 
only effective against assets, garnishees and people that are located in BC.  Think about 
whether there may be assets or garnishees located in BC that you could enforce against 
through Small Claims Court.   For example, if the landlord has new tenants who pay her 
rent each month, you could file the RTB Order with Small Claims Court and apply for a 
garnishing order against the new tenants in Vancouver.   
 
Small Claims Court orders cannot attach income, garnishees or assets located outside 
BC.   If the landlord has assets or income in Ontario that your client wants to enforce 
against, they cannot do that through BC Small Claims Court. To attach assets or income 
in Ontario, the client would have to enforce the order in Ontario.  
 
Each province and territory in Canada has its own legislation regarding reciprocal 
enforcement of judgments from other provinces and territories.    To see if an order from 
BC can be enforced in Ontario, the client would have to consult the Ontario

 

 legislation 
about reciprocal enforcement of judgments.  They would first need to see if the Ontario 
legislation made it possible to enforce BC orders in Ontario and, if so, follow the process 
outlined in the Ontario legislation about how such extra-provincial orders are registered 
and enforced in Ontario.  

Depending on what the reciprocal enforcement legislation for the other province 
or territory says, it may be necessary to first file the RTB order with the BC 
Supreme Court before trying to register and enforce it in another province or 
territory.  
 
Sample provincial legislation about reciprocal enforcement of extra-provincial judgments: 
 
BC:    Enforcement of Canadian Judgments and Decrees Act   
 
Saskatchewan:  Enforcement on Canadian Judgments Act.  
 
The provincial legislation in each of Alberta, Manitoba and Ontario is called the 
Reciprocal Enforcement of Judgments Act.  
 



Show me the Money - How to enforce RTB orders for 
monetary compensation 

List of Appendices: 

A: Sample demand letter to landlord 

B: Application to a Registrar and sample statement of finances 

C: Law Centre Small Claims Court fact sheet: An Overview of Collection 
Procedures 

D: Law Centre Small Claims Court fact sheet: Payment Hearings 

E: Law Centre Small Claims Court fact sheet: Garnishing Orders 

F: Provincial Court Small Claims Handbook (CLEBC, 2011) Chapter 8, "Enforcing 
the judgment." 



Appendix A - Sample demand letter to Landlord for payment of monetary order 

To: Ms. B Landlord 
XXX Oak Street 
Vancouver, BC 

By Registered Mail (or by hand delivery , etc) 

November 22,2011 

Dear Ms. Landlord: 

Re: Residential Tenancy Branch Order for payment of $500 to Ms. A Tenant 

I am assisting Ms. Tenant with issues related to her former tenancy with you at 2222 
Main Street, Vancouver . 

. On November 1,2011, the Residential Tenancy Branch ("RTB") ordered that you pay 
Ms. Tenant the sum of$500.00. A copy of the RTB's order is enclosed for delivery. 

The sum of $500.00 is payable to Ms. Tenant immediately. Kindly issue payment of 
$500.00 by cheque made payable to Ms. A Tenant and mailed to Ms. Tenant at her 
current address of2957 Brick Road, Vancouver, BC V1V IVl. 

If Ms. Tenant has not received your payment on or before 5 pm on Friday December 
9th

, she will be advised to seek legal advice regarding enforcement of the RTB order 
against you in court, plus payment of court costs and interest. 

Ms. Tenant would prefer not to litigate this matter. She therefore looks forward to 
receiving your payment by December 9th

• Should you have any questions or comments 
about this matter, or wish to discuss payment terms, please contact me at 604 1234567. 

Yours truly, 

Name of Agency 

Ms. X Advocate 

XA/xa 
Encl. RTB order dated November 1, 2011 
c.c. Ms. A. Tenant 



FORM 16 
SCL 016 11/2006 

(OPC# 7530954519) 

APPLICATION TO THE REGISTRAR 

PROVINCIAL COURT OF BRITISH COLUMBIA 



Fill in the names of 
the parties, copying 
them from the Notice 
of Claim. Also, fill in 
the registry file number 
shown on the Notice of 
Claim. 

FROM: 
Fill in the name, ad
dress and telephone 
number of the applicant. 

Check the appropriate 
box. 

If the other box Is 
checked, give the 
details of the order you 
are asking for. 

Give the facts you wish 
the registrar to consider 
and sign the 
Application. 

This wili be completed 
by the court. 

FORM 16 
SCL 016 11/2006 

(OPCit 7530054519) 

APPLICATION TO THE REGISTRAR 
REGISTRY FILE NUMBER 

IN THE PROVINCIAL COURT OF BRITISH COLUMBIA (SMALL CLAIMS COURT) REGISTRY LOCATION 

In the case between: 
________________________________________________________ ~C~L~A~IM~A~N~T~(S~) » 
____________________________________________________________ 10 
and 10 
__________________________________________________________ ~D=E~F=EN~D=A~N~T~(S~) r---------------------------------------------------------(1 
NAME » ------------------------------------------------------------1 ADDRESS 

-------------------------------------------------
~~------------------------------~~-------------() CITY, TOWN, TEL. # Z 
~M~IIN~IGlliIP~Alfllrr~ ________________________ ~B~rit~is~h~C~o~lllllllmllbllia~ ______ --------------------------------

PROVo POSTAL CODE 

The applicant asks for an order 
o renewing a claim; o permitting service of a notice of claim outside B.C,; 
o renewing a third party notice; o exempting the applicant from paying fees; 
o postponing a settlement conference; o permitting a hearing to be conducted by telephone; 
o extending the time for filing a certificate of readiness; o permitting another method of service; 
o other: 

-I 
() 

-I 
:I: 
m 
:0 

--------------------------------------------------------------nn 
----------------------------------------------------~ 

--------------------------------------------------------------------------------------
-----------------------------------------------------------~ 

-I 
~T~h~e2f~a~ct~s~o~n~w~h~ic~h~th~i~s~a~p~p~li~c~a~ti~o~n~is~b~a~s~ed~a~re~a~s~fo~I~lo~w~s~: _____________________________ :O 
-----------------------------------------------------» 
------------------------------------------------------:0 

I certify these facts are true. 
SIGNATURE OF APPLICANT 

The Court orders that 

date by the registrar 

1-COURT REGISTRY 2-APPLICANT 3-0THER PARTY 



® 
STATEMENT OF FINANCES 

MONTHL Y INCOME MONTHL Y EXPENSES 

Net Salary $ Rent $ 

Commissions $ Mortgage $ 

Tips and Gratuities $ Property Taxes $ 

Unemployment Insurance $ Utilities (heat &Iight) $ 

Pension $ Phone $ 

Investments $ Cablevision $ 

Rentals $ House/Tenant Ins. $ 

Business Income $ Life Insurance $ 

Child Tax Benefit $ Food $ 

Maintenance (if any) $ Restaurant Meals $ 

Workers' Compensation $ Sundries & Personal Grooming $ 

Monthly Income of Spouse $ Clothing $ 

Law Spouse living with me $ Laundry & Dry Cleaning $ 

Income of Children (if any) $ Motor Vehicle (lease or loan) $ 

Other $ (license, insurance, fuel & service)$ 

Transportation (public) $ 

Newspapers & Subscriptions $ 

Entertainment $ 

SUB-TOTAL: $ Alcohol & Tobacco $ 

Gifts $ 

Income Assistance $ Church & Charities $ 

Maintenance Payments $ 

A. INCOME TOTAL $ Child Care & Babysitting $ 

School Expenses/Children's 

Activities, Lessons $ 

Other $ 

B. EXPENSES TOTAL $ 



MONTHLY DEBTS· VALUE OF ASSETS 

Credit Card(s): (please specify) Real Estate Equity 

$ Market Value $ 

$ Mortgage Balance $ 

$ 

Bank or Finance Company: (please specify) Automobile Equity 

$ Make and Year $ 

$ Market Value $ 

$ Loan Balance $ 

Department Store(s): (please specify) 

$ Bank or Other Account 

$ (include RRSP's) $ 

$ Stocks & Bonds $ 

Life Insurance $ 

Other: Money owing to you $ 

$ Name of Debtor 

$ 

$ Personal Property $ 

Cash $ 

C. DEBT PAYMENT TOTAL: $ Other $ 

If you need more space for any item on this Statement, 

. Attach an extra sheet and sign it. 

Date: A. INCOME TOTAL $ 

Signed: B. EXPENSES TOTAL - $ 

Print Name: SUB-TOTAL = $ 

C. DEBT PAYMENT TOTAL - $ 

BALANCE = $ 
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INTRODUCTION 

Page 1 of6 

This factsheet is about collecting debts after a Small Claims Court has made a decision that 
one person owes another person money. It gives information from the point of view of the 
person trying to collect and the person who must pay. 

DEFINITIONS 

First there are some words that should be defined. 

A "PAYMENT ORDER" is a court Order requiring money be paid. A Payment Order is 
sometimes called a Judgment. A Payment Order can be made because a Defendant failed to 
file a Reply, or attend a Settlement Conference or trial. It can also be made after a Settlement 
Conference or trial where a Judge has heard all the facts of the case. A Payment Order is 
effective for 10 years. If the amount owed has not been paid by then, there is a way of 
obtaining a new Payment Order and having an additional 10 years to collect. 

A ''DEBT'' is the amount required to be paid by the Payment Order. 

A "DEBTOR" under the Small Claims Rules is someone required to pay money because a 
Payment Order has been made against them. 

A "CREDITOR" is someone a Payment Order requires a Debtor to pay money to. 

COLLECTING DEBTS FROM THE CREDITOR'S POINT OF VIEW 

http://thelawcentre. ca/printl 58 1111412011 
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When you think about it, there are only a few ways to make someone pay money they owe: 

1. You could have them pay voluntarily. For example, the Debtor could be written a letter 
requesting payment by a particular date to a particular address. 

2. You could have a Judge order them to pay the money all at once or by installments and 
have a way of punishing them if they do not pay. 

3. You could take things they own and sell them. 
4. You could take money owed to them by someone else, like their employer. 
5. You could prevent them from dealing with land they own or indeed take land they own to 

pay the debt. 

Not surprisingly, the Small Claims Rules (1) and the Court Order Enforcement Act (2) provide for 
most of these ways of collecting. 

PAYMENT HEARINGS AND PAYMENT SCHEDULES 

After a Payment Order is made a Judge or Registrar can conduct a Payment Hearing. 
Sometimes a Payment Hearing is held immediately after a trial or Settlement Conference. 
Sometimes a special date has to be set. The Judge at a Payment Hearing can: 

• Order a date when the debt must be paid; or 
• Make an installment order including the dates and amounts of installments; or 
• Refuse to make an order in which case the whole debt is immediately payable. 

In addition to the possibility of a Payment Schedule being ordered, Payment Hearings are 
useful because a Creditor can get from the Debtor information useful for other collection 
procedures. For example, a Creditor can find out the name of the Debtor's employer, where the 
Debtor banks, and what assets the Debtor owns. 

For details about Payment Hearings see Factsheet 16 (3] which is called "Payment Hearings." 

DEFAULT HEARINGS 

A Debtor who fails to comply with a Payment Schedule can be subject to two forms of 
punishment. First, the Creditor will be free to use other forms of collecting like seizing assets 
and garnishment (described below). Second, the Debtor can be made to attend a Default 
Hearing. If the Debtor's explanation, or failure to give an explanation, of why the Payment 
Schedule has not been complied with is considered by the Judge to amount to a contempt of 
Court, the Debtor can be jailed for up to 20 days -- and the debt is still owed by the Debtor to 
the Creditor. 

For more information about Default Hearings see Factsheet 17 [4) which is called "Default 
Hearings." 
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SEIZING ASSETS 

If a Payment Schedule has not been made or is no longer in force a Creditor can get an Order 
of Seizure and Sale. This order allows a Bailiff to seize items owned by the Debtor. But there 
are some restrictions. Some of the Debtor's assets are exempt from seizure including: 

• $4000 of the Debtor's household furnishings and appliances; 

• One motor vehicle worth up to $5000; and 

• Tools and other personal property of the Debtor that are used by the Debtor to earn an 
income from the Debtor's occupation. 

The Bailiff can not break into a house to seize items. And items owned by the Debtor jointly 
with someone else won't be seized. In addition, the Creditor must first pay the Bailiff for the 
cost of the Bailiffs service. 

If items are seized the Bailiff will sell them at auction or by another reasonable method. If 
enough money is obtained by the sale the Creditor will be reimbursed for the cost of seizure, 
plus the amount owed on the debt. 

For more information about seizing assets see Factsheet 18 [5] which is called "Seizing 
Assets." 

GARNISHING WAGES AND OTHER MONEY OWED TO THE DEBTOR 

If money is owed to the Debtor by an employer or other person, a Creditor can get an Order 
requiring the money owing to the Debtor be paid instead to the Small Claims Court registry. 
This procedure is called Garnishment and the Order is called a Garnishing Order. Money in a 
bank account can be garnished because the bank really "owes" the money to the Debtor. The 
procedure to get a Garnishing Order is described in Factsheet 19 [6] which is called "Garnishing 
Orders." 

REGISTERING A CERTIFICATE OF JUDGMENT AGAINST LAND 

Registering a Certificate of Judgment against land owned by a Debtor prevents the Debtor from 
selling or mortgaging the land unless the debt owed to the Creditor is paid off. Even if the 
Debtor owns land jointly with another person, it may be useful to register a Certificate of 
Judgment against the land. 

A Certificate of Judgment can be obtained at the Small Claims Court Registry from the 
Registrar. The cost is $30.00. The Certificate of Judgment can then be registered at the Land 
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Title Office where the land is registered. The cost of filing is $25.00. A Certificate is effective for 
two years, after which a new Certificate must be obtained and filed. 

A search can be done at a Land Titles Office. There are four in BC and they are located in 
Kamloops, Prince George, Victoria and New Westminster. A search can also be done using the 
B.C. On-line [7] computer system to find out if the Debtor owns land. There is a fee for dOing the. 
search. 

HAVING LAND OWNED BY THE DEBTOR SOLD TO PAY OFF THE DEBT 

In some cases it is possible to obtain an Order to have the Debtor's land sold. However, if the 
land is used by the Debtor as a principal residence in the Capital Regional District or the 
Greater Vancouver Regional District, and the Debtor's equity in the land is less than $12000 
the land is exempt from being taken and sold. If the land is located elsewhere in BC and is 
used by the Debtor as a principal residence and the Debtor's equity is less than $9000 the land 
is exempt from being taken and sold. 

The process of having a Debtor's land sold to payoff a debt owed to a Creditor is very 
complicated, costly and time-consuming. Legal advice should be obtained to determine 
whether it would be financially worthwhile. 

DRIVER'S LICENCE SUSPENSION 

If the Payment Order was for a lawsuit for bodily injuries or damages to property worth more 
than $400 arising from a motor vehicle accident, a Creditor can apply to the Superintendent of 
Motor Vehicles to have the Debtor prohibited from driving. Section 91 of the Motor Vehicle Act 
[8] applies to this situation. The Superintendent must be supplied with a Certificate of Judgment, 
evidence of identity of the Debtor, and evidence of the Debtor's failure to satisfy the Payment 
Order. 

For more information contact the SURerintendent of Motor Vehicles. [9] 

SOME OPTIONS FOR THE DEBTOR WHO CANNOT AFFORD TO PAY 

Although a Payment Order has been made, a Debtor may not be financially able to pay the 
debt. The law provides some protections for Debtors. These include: 

• the right to request a Payment Hearing and a Payment Schedule; 

• the right to apply to the Court (see Factsheet 16 [3]) to arrange a Payment Schedule; 
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• the right to be free from garnishment, seizure, or other collection procedures as long as 
the payments required by the Payment Schedule are made on time; 

• the right to have some of the Debtor's assets free from seizure; 

• the right in most cases to keep 70% of one's wages free from garnishment and to apply to 
increase the exemption up to 90% (see Factsheet 20 [10] which is called "Setting Aside 
Garnishing Orders"); 

• the right to apply to have garnishing orders released (see Factsheet 20 [10]); 

• the right under Part 7, Division 1 of the Business Practices and Consumer Protection Act 
[11], to be protected from unacceptable collection practices by professional debt collectors; 

• the right to seek protection under the BankruQtcy and Insolvency Act. [12] For more 
information contact a Chartered Accountant who is a Trustee in Bankruptcy. To locate a 
Trustee you can use the Yellow Pages [13] or myTelus.com [14]. 

FOR MORE INFORMATION 

More information about these rights may be obtained from the local office of B.C. Debtors 
Assistance (See "Debtor Assistance" in the Blue Pages of the telephone directory) or from a 
lawyer. 

You can speak with a lawyer for up to 30 minutes for a fee of $25 by obtaining a referral 
through the Lawyer Referral Service [15] (1-800-663-1919). 

You could also contact a Legal Services Society Office [16] or a Community Law Office. 

Please Click Here to Provide Us With Feedback [17] 

Page Last edited: 2008-10-15 16:09 

Major funding for The Law Centre is Qrovided by The Law Foundation of British Columbia 
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INTRODUCTION 

This factsheet is divided into four parts: 

Page 1 of 10 

• Part 1 will tell you what Payment Hearings are for and will also tell you about Payment 
Schedules. 

• Part 2 tells how a Creditor can request a Payment Hearing. 
• Part 3 tells what is likely to happen at a Payment Hearing. 
• Part 4 tells how a Debtor can request a Payment Hearing and what should be done if a 

person can not attend a Payment Hearing. 

SOME DEFINITIONS 

But first there are some words that should be defined. 

A "PAYMENT ORDER" is a court order requiring money be paid. A Payment Order is 
sometimes called a Judgment. A Payment Order can be made because a Defendant failed to 
file a Reply, or attend a Settlement Conference or Trial. It can also be made after a Settlement 
Conference or Trial where a Judge has heard all the facts of the case. A Payment Order is 
effective for 10 years. If the amount owed has not been paid by then, there is a way of 
obtaining a new Payment Order and having an additional 10 years to collect. 

A "DEBT" is the amount required to be paid by the Payment Order. 

A "DEBTOR" under the Small Claims Rules is someone required to pay money because a 
Payment Order has been made against them. 

A "CREDITOR" is someone a Payment Order requires a Debtor to pay money to. 
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PART 1 

THE PURPOSE OF PAYMENT HEARINGS 

Payment Hearings can be held for a number of purposes. These include: 

1. To allow a Small Claims Court Judge or Registrar to determine whether a Debtor has the 
financial ability to pay the debt; 

2. To determine a date by which the debt must be paid; 
3. To make a Payment Schedule under which a Debtor must pay the debt by installments of 

specific amounts on certain dates; 
4. To allow a Debtor or Creditor to apply to vary a Payment Schedule; 
5. To allow a Creditor to obtain information that would be useful for other types of collection 

procedures, like garnishment, seizing assets or registering a Certificate of Judgment 
against land. 

Rule 12(12) of the Small Claims Court Rules [1J 

says that at a Payment Hearing a Debtor can be asked about: 

1. The Debtor's income and assets; 
2. Other debts owed by the Debtor; 
3. Money owed to the Debtor; 
4. The means the Debtor has or may have in the future to pay the debt; and 
5. Any assets the Debtor has disposed of since the claim arose. 

At the conclusion of a Payment Hearing a Judge can either: 

1. Order a Payment Schedule, or 
2. Refuse to make a Payment Schedule. 

EFFECT OF A PAYMENT SCHEDULE 

If a Judge orders a Payment Schedule, the Creditor can not use any other means of collection 
as long as the Debtor makes the required payments. If the Creditor learns that the debtor's 
financial circumstances have changed so the debt could be paid more quickly, the Creditor 
could apply to vary the Payment Schedule or have it cancelled. 

If a Debtor defaults in making payments under a Payment Schedule by not paying the money 
due on an installment date, then all of the balance owing on the debt becomes due 
immediately. In addition, a Creditor is then free to garnish, seize assets, register a Certificate of 
Judgment against land owned by the Debtor, or enforce the Payment Order by any other legal 
means. 
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Thus a Debtor whose circumstances change so they can't make an installment payment when 
due should see if the Creditor would consent to a change in the Payment Order. If the Creditor 
agrees, an Application to the Registrar for a Consent Order can be made. If the Creditor will not 
consent, the Debtor should apply for a Payment Hearing to ask the court to vary the installment 
payments to reduce the amount to be paid, or lengthen the time between payments. 

PART II 

WHEN ARE PAYMENT HEARINGS HELD 

The Small Claims Court Rules allow Payment Hearings to be held at a number of times. 

A Payment Hearing can be held if a Payment Schedule is not ordered at the time the Judge 
makes a Payment Order. This could happen when a Defendant (Debtor) fails to file a Reply or 
because the Defendant admitted the debt in a Reply and requested a Payment Schedule. 

When a Payment Order is made and the Debtor and Creditor are in front of a Judge (for 
example, at a Settlement Conference or Trial), the Judge may order a Payment Hearing be 
held. A Payment Hearing could be ordered when the Debtor requires time to pay the debt and 
the Creditor does not consent to a proposal from the Debtor as to how and when the debt 
should be paid. In this case a Payment Hearing could be held immediately, or the date of the 
Payment Hearing could be set by the Judge while the parties are still in court. 

A Payment Hearing can be held when requested by the Creditor. 

A Payment Hearing can also be requested by a Debtor. 

HOW A CREDITOR CAN REQUEST A PAYMENT HEARING 

To apply for a Payment Hearing a Creditor should: 

1. obtain a copy of the Payment Order; 
2. complete a Summons; 
3. file the Summons at the Small Claims Court Registry; 
4. serve the Summons; 
5. prepare proof of service; and 
6. file proof of service. 

OBTAIN A COpy OF THE PAYMENT ORDER 
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® 
The first step is to obtain a copy of the Payment Order. A Payment Order should be in writing. 
The Court Registry staff or Creditor may fill out the form (which is available from the Registry). 
The Payment Order must be signed by the Registrar or a Judge. 

PREPARE A SUMMONS TO A PAYMENT HEARING 

Then a Summons must be prepared. 

Click here to view a samRle of a comRleted Summons form. [2J 

Click here to obtain a blank Summons form which you can use. [3J 

To complete the Summons you should: 

1. Fill in the file number and the registry location as they appear on the Payment Order 
2. Fill in the name and address and telephone number of the person being summoned. If 

the Debtor is an individual, put down that individual's name. If the Debtor is a company or 
partnership, put down the name of an officer, director or employee of the company you 
want summoned. If you do not know the name of any officer, director or employee, you 
may have to do a company search in person, by letter or by fax at the B.C. Corporate 
Registry office, 940 Blanshard Street, Victoria, B.C. V8W 3E6. A search could also be 
done by way of the B.C. On-line [4J computer system which is available at Government 
Agents' offices throughout B. C. 

3. Insert the Creditor's name and Debtor's name as they appear on the Payment Order or 
Default Order. 

4. List what you want the Debtor to bring to court. Under the Small Claims Rules a Debtor 
can be required to bring any records or other things that relate to: 

a. The income and assets of the Debtor; 
b. Debts owed by, and to, the Debtor; 
c. The means the Debtor has of paying the debt; and 
d. Any assets the Debtor disposed of since the claim arose. 

5. A general statement consisting of the above plus a specific request for income tax 
records, recent employment pay stubs, business records, vehicle registrations and a list 
of assets might be helpful. 

FILE THE SUMMONS 

After completing the Summons it should be filed at the Small Claims Court Registry. At the time 
the Summons is filed, the Registry staff will insert on the Summons the date, time and location 
of the Payment Hearing. Be sure the time of the Payment Hearing is far enough in advance to 
allow the Summons to be served properly. 

SERVE THE SUMMONS 
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(Q) 
The Creditor or someone on the Creditor's behalf must serve the Summons. The Summons 
must be left with the person summoned. The Summons can not be mailed to the Defendant. In 
extraordinary circumstances, a Judge can allow service of a Summons by way of substitutional 
service. For general information about SUbstitutional service, see Factsheet 6 [5]. 

PREPARE AND FILE AN AFFIDAVIT OF SERVICE 

An Affidavit of Service should be completed by the person who serves the Summons. 

Click here to view a samgle of a comgleted Affidavit of Service. [6] 

Click here to obtain a coRY of a blank Affidavit of Service form you can use. [7] 

Filing the Affidavit of Service is necessary if the person summoned does not show up at the 
Payment Hearing. This is because a Judge can then issue a Warrant to arrest the person. 

PART III 

WHAT HAPPENS AT A PAYMENT HEARING 

Payment Hearings are usually conducted by a Judge, who is referred to as 

"Your Honour. " 

Return 

However, in some locations in British Columbia, Payment Hearings are conducted by a Justice 
of the Peace, who is referred to as 

"Your Worship. " 

Payment Hearings are usually held in a courtroom. On the day of the Payment Hearing both 
the Creditor and Debtor should be sure to attend court. While it is possible for the court to 
proceed in the absence of the Creditor, it is also possible that it will be cancelled or adjourned. 
If a Debtor does not attend, a Warrant can be issued for the arrest of the Debtor. 

When the case is called, the parties should stand and tell the court that they are present and 
are ready to proceed with a Payment Hearing. The Judge will then direct you as to the 
procedure the Judge wishes to follow. Sometimes the Judge will start by asking the Debtor and 
Creditor if they have been able to come to an agreement as to a Payment Schedule. If not, the 
Debtor may be sworn or required to affirm to tell the truth. The Debtor will then be asked 
questions. Sometimes the Judge will ask most of the questions. Other times a Judge will allow 
the Creditor to ask the questions. 

This factsheet contains samgle Questions which a Creditor might use at a Payment Hearing. A 
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Creditor is not restricted to these questions. But the questions asked must be relevant to the 
things a Debtor can be asked at a Payment Hearing {see the list above}. 

Note: A Debtor should prepare for a Payment Hearing by reading Part 4 of this factsheet and 
following the instructions set out there. 

TYPICAL QUESTIONS FOR A DEBTOR AT A PAYMENT HEARING 

1. How do you earn your living? 
2. What is the name of your present employer? 
3. How frequently are you paid? 
4. On what dates of the month are you paid? 
5. How long have you worked at your present location? 
6. Are you working full time? 
7. Are there any other places where you are employed at the present time? 
8. Are there any monies owing to you by your employers at the present time? 
9. Do you have a share in the ownership of any businesses? How big a share? 

10. Does anyone owe you money? Where can they be found? 
11. Do you have any other sources of income? 
12. What were your earnings last year? 
13. Did you receive any gifts of money in the last year? 
14. Did you receive any gifts worth more than $ since ? 
15. At the time this debt was incurred, who did you work for? 
16. How were you paid? 
17. Do you have any other debts to be paid? 
18. What is the amount of those debts? 
19. Since you incurred the debt that was the subject matter of this lawsuit, have you made 

payments on the other debts? 
20. How many payments have you made on the other debts? 
21. Do you live with anyone? 
22. What is your marital status? 
23. Does the person you live with work? 
24. How much does that person earn? 
25. How many people do you have to support? 
26. Are there any other sources of income coming into your family unit? 
27. Do you have a bank account? 
28. Where is that bank account located? 
29. Is it a joint bank account? 
30. What other bank accounts do you have? 
31. Do you have any children who live with you? 
32. Do your children work? 
33. How much do your children earn? 
34. Do you have any cash elsewhere than in a bank account? 
35. Do you have money in any other form such as traveller's cheques? 
36. Do you have any expectation of inheriting any money or property? 
37. Do you own land? Where is it located? 
38. When did you last own land? 
39. Who owns the house in which you live? 
40. When was it bought? Who provided the money to buy it? 
41. Do you own a motor vehicle? (If applicable, when did you last own a motor vehicle?) 

What kind of motor vehicle is it? What is its licence number? 

@ 
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® 
42. Does your spouse own a motor vehicle? What kind of a motor vehicle? What is its licence 

number? 
43. Is there any money owing on your or your spouse's motor vehicle? How much? Who is 

the money owed to? 
44. Do you own any stocks or bonds? 
45. What is the value of the furniture and other household effects which you own? 
46. Do you own a boat? Where is it kept? Is there any money owing on it? To whom? 
47. Do you own any jewelry? 
48. Do you own any livestock? 
49. Did you own any car or house or other property of value prior to a Payment Order being 

obtained against you? What has happened to those things? 
50. Were you paid for those things, and if so, by whom? 
51. How do you plan to pay the debt owed in this action? 

PART IV 

HOW A DEBTOR CAN REQUEST A PAYMENT HEARING 

The procedure a Debtor follows to schedule a Payment Hearing is similar (but not identical) to 
that of a Creditor. A Debtor should: 

1. Prepare a Notice of Payment Hearing; 
2. Serve the Notice on the Creditor; and 
3. Prepare and file Proof of Service. 

PREPARE A NOTICE OF PAYMENT HEARING 

Click here to obtain a blank Notice of Payment Hearing form. [7] 

The form is very simple to complete. In the spaces provided merely fill in the Registry file 
number, the location of the Small Claims Court Registry, the name, address and telephone 
number of the Creditor as it appears on the Notice of Claim or Payment Order, and the name, 
address and telephone number of the Debtor. 

FILE THE NOTICE OF HEARING 

Make four photocopies of the Notice of Payment Hearing and then file the Notice at the Small 
Claims Court Registry. At the time of filing the Clerk will fill in on the form the date, time and 
location of the Payment Hearing. Be sure enough time is allowed for service because a 
Creditor must receive the Notice of Hearing at least seven days before the Payment Hearing. 
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SERVE THE NOTICE OF HEARING 

You can serve the Notice of Hearing in three ways: 

1. Leave a copy with the Creditor. 
2. Mail it by ordinary mail to the Creditor's address. 
3. Mail it by registered mail. If it is mailed, it is presumed to have been delivered fourteen 

days after being sent, unless there is evidence of earlier delivery. 

® 

As mentioned, the Creditor must receive the Notice seven days before the hearing. Thus, the 
soonest the Payment Hearing could take place would be eight days after the Notice was filed. 
(To have the hearing so soon would require the Court Clerk to have made the Court date eight 
days after filing the Notice form and the Creditor would have to be given a copy of the Notice 
on the same day it was filed.) 

PREPARE FOR THE HEARING 

The reason a Debtor will request a Payment Hearing is to have a Payment Schedule ordered 
or varied. The legitimate goal of a Debtor then should be to advise the Court of the Debtor's 
financial circumstances so that an appropriate order for payment can be made by the Judge. 

Listed above are the iJ'Rical Questions which a Creditor might ask at a Payment Hearing. A 
Debtor should prepare the information needed to answer these and similar questions. In 
addition, the Debtor should prepare a Statement of Income and Expenses. Click here to obtain 
a blank form that can be used for that RUmose. [9] The form will show the Judge the Debtor's 
ability to pay the debt owed to the Creditor. 

It is vital for a Debtor with little money to be sure not to get saddled with a Payment Order to 
make payments that can not be met. Failure to comply with a Payment Order may lead to a 
Default Hearing, and if the Debtor's explanation for not paying is found to be in contempt of 
court, the Debtor could be jailed. So it is vital that the Judge be presented with an accurate 
budget showing all of the expenses which the Debtor has. 

In addition, a Debtor who is on welfare may wish to bring to the Judge's attention the following 
information: 

1. The Debt Collection Act governs debt collection practices of debt collectors in British 
Columbia. 

2. The Director of Debt Collection on September 11, 1989, issued a report which stated that, 
"It is the opinion of the director that the demand for payment of a debt from a welfare 
recipient who clearly has welfare as his/her sole income, is contrary to the public interest. 
Money diverted from the necessities of life to the Creditor reduces the Debtor's standard 
of living from a level which is already at a minimum and is a use of the welfare money 
that is not intended or approved by the Minister of Social Services." 

3. The Debtor may suggest to the Judge that the policy which applies to debt collectors 
should also apply to others seeking to enforce a Payment Order against someone on 
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welfare. The Debtor who is on welfare should ask the Court to make a very low order or ® 
no order for payment. 

THE PAYMENT HEARING 

On the day appointed, the Debtor must attend the Payment Hearing. The Debtor should bring 
financial records about the things listed above. Financial records will help support the Debtor's 
position. 

When the case is called in court the Debtor should tell the Judge why a Payment Hearing was 
requested. For example, the Debtor might say: 

"Your Honour, I have requested this Payment Hearing so that a Payment Schedule can 
be arranged. " 

If a Payment Schedule already exists, the Debtor might say: 

"Your Honour, I have requested this Payment Hearing so the Payment Schedule can be 
varied because my financial circumstances have worsened. " 

The hearing will then be held as the Judge directs. A Debtor can expect to be asked questions 
by the Judge and the Creditor. The Debtor should be sure to tell the Judge that the Debtor 
prepared a budget. A copy should be given to the Judge and the Creditor. 

If the Judge orders a new or revised Payment Schedule, a new Payment Order should be 
prepared, signed by the Judge and filed at the Court Registry. 

WHAT HAPPENS IF A DEBTOR FAILS TO ATTEND A PAYMENT HEARING 

If a Debtor fails to attend a Payment Hearing the Judge can issue a Warrant for the arrest of 
the Debtor. However, before the Warrant will be put into force to arrest the Debtor, the 
Registrar must first write to the Debtor and give the Debtor Notice of Arrest. The Debtor then 
has 7 days to arrange to attend court voluntarily. 

So what a Debtor should do if the Debtor has not attended a Payment Hearing is immediately 
telephone the Small Claims Court Registry to find out when the Debtor can be brought before a 
Judge or Justice of the Peace. At the time suggested, the Debtor should go to Court. The 
Warrant can then be cancelled and a new date can be set when the Debtor must appear in 
Court for a Payment Hearing. 

Note: If the Debtor does not attend court on the new date a Warrant for the immediate arrest of 
the Debtor can be issued. The sheriff or the police will then be in a position to arrest the 
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WHAT IS IN THIS FACTSHEET 

This factsheet describes what garnishment is. Then it tells how to: 

Page 1 of 14 

1. Garnish money owed to a Debtor before the Small Claims Court has made an order that 
the money is owed; 

2. Garnish wages owed to a Debtor after Small Claims Court has made an order that the 
Debtor owes money; 

3. Have money which has been paid into court as a result of a Garnishing Order, then be 
paid to the person entitled to the money. 

WHAT IS A GARNISHING ORDER? 

Let us suppose the person you have sued has money in a savings account in a bank. It is his 
money. The bank owes it to him and he could get it by going to the bank and withdrawing it. 
The effect of a Garnishing Order is to have that money paid into the court registry so it is 
available to be paid to you if you win the lawsuit. 

SOME DEFINITIONS 

Before going further, some words need to be defined. These words appear on the forms used 
to get a Garnishing Order. 

A "Claimant" is the person who starts a lawsuit in Small Claims Court. 

A "Defendant" is the person being sued. 

"A Garnishing Order Before Judgment" is a Garnishing Order issued by the court before the 
Claimant has won the lawsuit. 
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"A Garnishing Order After Judgment" is a Garnishing Order issued by the Court after the 
lawsuit is over and the Court has declared money is owed. 

A "Judgment Creditor," who is also called a "Creditor by Judgment (or Order)" is a person who 
has obtained a Court Order for money against another person. 

A "Judgment Debtor," who is also called a "Debtor by Judgment (or Order)" is the person who 
has been declared by a Court Order to owe money to the Judgment Creditor. 

A "Garnishee" is someone who owes money to a Defendant or Judgment Debtor. 

"Attachment Proceedings" is another term used for garnishment. 

WHEN CAN A GARNISHING ORDER BE GRANTED 

If a lawsuit is for debt, that is, for a specific sum of money due under a contract, then a 
Garnishing Order can be obtained before the lawsuit is over. If the Claimant wins the lawsuit 
the money obtained as a result of the Garnishing Order will be available at the Court Registry 
and can be paid to the Claimant. 

If the lawsuit is not for a debt, a Garnishing Order can only be obtained after a Court order has 
been granted declaring the amount of money due to the winner of the lawsuit. 

WHAT MONEY CAN BE GARNISHED 

To obtain a Garnishing Order, a Garnishee must be located in British Columbia. 

After a Court Order is granted, any money payable by a Garnishee to a Judgment Debtor can 
be garnished including wages. 

Before a Court Order is granted, wages can not be garnished. 

The rest of this factsheet will tell you how to obtain Garnishing Orders. First, how to obtain a 
Garnishing Order Before Judgment will be described. Then, how to garnish wages with a 
Garnishing Order after Judgment will be described. 

GARNISHING ORDERS BEFORE JUDGMENT 

A Garnishing Order before Judgment is a special kind of order. This is because it is granted to 
one side of a lawsuit before the court has decided who should win the lawsuit. Since the Small 
Claims Court has jurisdiction in disputes for amounts up to $25,000 plus interest, it is possible 
for a Claimant to get a Garnishing Order for $25,000 plus interest if that is the value of the debt 
being claimed by the Claimant. So $25,000 plus interest owed by a Garnishee to a Defendant 
might be paid to the Court Registry (and sit and earn no interest) until trial. 
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Because the impact of a Garnishing Order before Judgment can be so great on a Defendant, 
the law requires the person seeking the order to follow the required procedure exactly. Errors in 
completing forms or not following other requirements might allow a Defendant to have the 
Garnishing Order set aside or permit a Garnishee to refuse to pay money owed to the 
Defendant to the Court Registry. 

FIND OUT THE CORRECT NAME OF THE GARNISHEE 

The first step to obtain a Garnishing Order is to find out the correct legal name of the 
Garnishee. This is because if you use the wrong name on the Garnishment documents, the 
Garnishee can refuse to pay to the Court money owed to the Defendant. If the Garnishee is a 
company, a search at the B.C. Corporate Registry Office would be useful. The way to do this 
search is described in Factsheet 2. [1J 

OVERVIEW OF THE NEXT STEPS 

To obtain a Garnishing Order you must then: 

1. Prepare and swear an Affidavit; 
2. Prepare a Garnishing Order form; 
3. File the Garnishing Order and Affidavit at the Court Registry and pay the required fee; 
4. Serve the Garnishing Order and Affidavit on the Garnishee and Defendant. 

PREPARE AN AFFIDAVIT 

There are two types of Affidavits. One is used if it is to be sworn before the Notice of Claim has 
been filed at the Small Claims Court Registry. This affidavit is called an Affidavit in Support of a 
Garnishing Order Before Action. If the Notice of Claim has already been filed, an Affidavit in 
Support of a Garnishing Order Before Judgment should be sworn and filed. 

Because it is usually easier to start a lawsuit first by filing a Notice of Claim, only an Affidavit in 
Support of a Garnishing Order Before Judgment will be described. 

Click here to view a samQle of a comQleted Affidavit in SUQQort of a Garnishing Order Before 
Judgment. [2] 

Click here to obtain a blank Affidavit in SUQQort of a Garnishing Order Before Judgment which 
you can use. [3] 

The Affidavit should be completed by filling in: 

1. The court file number which will have been put on the Notice of Claim by the Court 
Registry staff when the Notice of Claim was filed; 
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2. The name of the Registry such as the "Victoria Registry"; ® 
3. The name of the Claimant and Defendant as they appear on the Notice of Claim; 
4. The name and address and occupation of the person who will swear the Affidavit (usually 

the Claimant); 
5. If the Claimant is swearing the Affidavit tick the box before the words "I am the above

named claimant"; 
6. In paragraph 2 after the words "This Action is pending and was commenced on the" insert 

the date the Notice of Claim was filed (e.g., the 3rd day of April 2003). 
7. In paragraph 3 after the words "The nature of the course of action is," insert the words "as 

set out on the Notice of Claim, a copy of which is attached to this Affidavit and marked 
Exhibit 'A /II; 

8. In paragraph 4 insert the name of the Defendant after the word" Defendant," then insert 
the amount owing to the Claimant after the words "the sum of'; 

The amount owing should be the amount agreed to in the contract which is the basis of 
the lawsuit. Unless that contract provides for interest for late payments or other default by 
the Defendant, interest should not be included. 

Also, only the amount which is due on the date the Affidavit is sworn can be claimed. For 
example, let's suppose 3 payments of $200 each are due by installments as of April 1 st, 
May 1 st and June 1 st. The Defendant has missed the April and May payments and the 
Claimant decides to sue on May 15th. The Claimant can only sue for $400 at this time, 
unless the contract contained what is known as an "acceleration clause." This clause 
would make the total remaining balance due if a default in payment occurred. 

Finally, if the Claimant owes money to the Defendant for some reason, that amount 
should be deducted from the amount claimed. 

9. In paragraph 5 list the name, address, and description of the Garnishee. 

For example: 
"Deep Cove Credit Union, 1000 Wharf Street, Mill Bay, B.C., a Credit Union"; 
or 
"Stan Jones, 2110 High Road, Kamloops, Real Estate Agent'; 
or 
"The Royal Bank of Canada, 9201 Kings Road, Victoria, B.C., a Chartered Bank". 

Next make a photocopy of the Notice of Claim. 

SWEAR THE AFFIDAVIT 

The Affidavit must be sworn and the Notice of Claim must be attached as Exhibit "A". Affidavits 
can be sworn by a Notary, Lawyer or an authorized person at the Small Claims Court Registry. 
There will be a fee for swearing the Affidavit. The person who swears the Affidavit should 
stamp the Notice of Claim with an exhibit stamp, and should fill in the information on that 
stamp. 

The exhibit stamp says: 
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® 
"This is Exhibit "A" to the Affidavit of ___ sworn the __ dayof _____ 200_. " 

Then there is a place for the person taking the oath to sign. 

It is vital that all words crossed out and any corrected errors on the Affidavit be initialed by the 
person taking the oath. Remember, a Garnishing Order can be set aside if an Affidavit is not 
properly completed. The money paid to the Court Registry by a Garnishee might then be 
returned to the Defendant. 

PREPARE A GARNISHING ORDER 

Click here to view a samgle of a comgleted Garnishing Order Before Judgment. [4] 

Click here to obtain a blank Garnishing Order Before Judgment form. [5] 

To complete the form: 

1. Fill in the name of the Plaintiff (Claimant) and Defendant as they appear on the Notice of 
Claim; 

2. Fill in the correct name of the Garnishee; 
3. After the words "on reading the Affidavit of' fill in the name of the Claimant and the date 

the Affidavit was sworn; 
4. On the lines provided on the form, fill in the name and address of the Defendant; 
5. On the lines provided on the form, fill in the name and address of the Garnishee; 
6. On the line which says "Amount due," fill in the dollars and cents of the debt owed in the 

correct column; 
7. Leave blank the line dealing with cost of attachment proceedings. The Small Claims 

Court Registry Clerk will fill in this line. The Clerk may grant expenses for swearing the 
Affidavit and serving the Garnishing Order on the Garnishee and Defendant. After filling 
in how much to allow for expenses, the Registrar will also fill in the area for the "total 
amount attached." 

TAKE THE DOCUMENTS TO THE COURT REGISTRY 

Next the draft Garnishing Order and Affidavit should be taken to the Small Claims Court 
Registry. The Garnishing Order will be completed and signed by the Registrar. The Order and 
Affidavit can then be filed. A fee will be charged. 

SERVE THE GARNISHING ORDER 

The Garnishing Order must be served on the Garnishee and the Defendant. The goal is usually 
to surprise the Defendant so the Defendant does not defeat the garnishment by collecting his 
or her money first (for example, by withdrawing it from a bank account). So the Garnishee is 
usually served first, and then the Defendant is served. 

Garnishing Orders can be served in the same way as a Notice of Claim, by giving it directly to 
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the Garnishee or it may be served by mailing a copy to the person to be served by registered 
mail to the last known post office address of that person. 

See Factsheet 6 [6Jcalled "Serving Documents" for more information. 

WHAT THE GARNISHEE MUST DO 

When a Garnishee receives a Garnishing Order the Garnishee is required by the 

Court Order Enforcement Act [7J 

to pay to the Court Registry money the Garnishee owes to the Defendant, up to the amount 
required by the Garnishing Order. If the Garnishee does not owe any money to the Defendant, 
then the Garnishee should file Dispute Note at the Court Registry. 

If money is paid to the Court Registry, a notice will be sent to the Claimant stating the amount 
paid into court. 

SETTING ASIDE A GARNISHING ORDER 

The Defendant can apply to have the Garnishing Order set aside, in whole or in part. For more 
information about how a Defendant can do this, see Factsheet 20 [8J, which is called "Setting 
Aside Garnishing Orders." 

Money garnished before judgment will be held at the Court Registry unless the Defendant is 
successful in having 'it released. The money will not draw interest. The money will then be 
available to be paid out to the party who wins the lawsuit. 

A Garnishing Order for wages can only be obtained after an Order has been obtained against 
the person being sued. 

A private employer and a government employer can be garnished. 

MONEY EXEMPT FROM GARNISHMENT 

Generally, 30% of a person's wage can be garnished, except that a single person must be left 
with at least $100 per month and a person with dependants, $200 per month. 

Money due to a Defendant for income assistance from the Ministry of Human Resources or the 
Workers' Compensation Board CAN NOT be garnished. 

The rest of this Factsheet will describe garnishing wages from a private employer, the B.C. 
Government and the Federal Government. 
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GARNISHING WAGES FROM A PRIVATE EMPLOYER OR THE B.C. 
GOVERNMENT 

If you are garnishing wages from a private employer or from the Provincial Government, you 
must do the following: 

1. File a Judgment (which in Small Claims Court is often referred to as a "Payment Order"); 
2. Prepare an Affidavit in Support of Garnishing Order After Judgment; 
3. Prepare a Garnishing Order After Judgment; 
4. Swear the Affidavit in Support of Garnishing Order After Judgment WITHIN seven (7) 

days of the Debtor's payday; 
5. Serve the Garnishing Order on the employer and on the Debtor within seven (7) days of 

the paydate; 
6. File at the Small Claims Court Registry an Affidavit of Service proving that a copy of the 

Garnishing Order was given to the Debtor. 

OBTAIN A PAYMENT ORDER 

The first step is to have a Payment Order completed and filed at the Small Claims Court 
Registry. If you have obtained a Default Order, you should see Factsheet 8 [9]called "Default 
Orders" for instructions as to how to prepare the necessary document. If you obtained an Order 
from a Judge at trial, you will need to have a Payment Order completed. 

For more information see Factsheet 13 [1o]called "Preparing for TriaL" 

PREPARE AN AFFIDAVIT IN SUPPORT 

Click here to view a samgle of a comgleted Affidavit in Suggort of Garnishing Order After 
Judgment. [11] 

Click here to obtain a blank Affidavit in Suggort of a Garnishing Order After Judgment form 
which you can use. [12] 

To complete the Affidavit, fill in the following information: 

1. The Court file number as it appears on the Notice of Claim; 
2. The name of the Registry where the lawsuit took place; 
3. The name of the person awarded judgment should be inserted before the words 

"Judgment Creditor"; 
4. The name of the person against whom judgment was granted should be inserted before 

the words "Judgment Debtor"; 
5. The name, address and occupation of the person who is swearing the Affidavit; 
6. If you are going to swear that the contents of the Affidavit are true, tick the box before the 
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® 
words "make oath and say that." If you are going to affirm that the contents of the Affidavit 
are true, tick the box in front of the words "solemnly affirm that"; 

7. Most likely you will leave the words "I am the person entitled to enforce the Judgment or 
Order referred to in this affidavit." Put a line through the words "I am the solicitor for the 
person entitled to enforce the judgment or order hereafter referred to in this affidavit." 
Also put a line through the words "I am acting for the person entitled to enforce the 
judgment or order hereafter referred to in this affidavit, and I am aware of the facts 
hereafter referred to in this affidavit"; 

8. In paragraph two on the form, fill in the amount of money which the Court found owing to 
you; 

9. Then fill in the amount of money still owing; 
10. Then fill in the name of the Debtor; 
11. Then insert your name (as Creditor); 
12. In paragraph three fill in the name and address and description of the Garnishee. The 

description might be: employer, credit union, bank, etc. 

Once you have completed the Affidavit, you should take it to a notary public or a lawyer, or an 
authorized person at the Small Claims Court Registry so that it may be sworn. There will be a 
fee for swearing the Affidavit. Lawyers and notaries are listed in the Yellow Pages. Telephone 
first to find out the fee for this service. Some people charge much more than others do for the 
same service. 

PREPARE A GARNISHING ORDER 

Click here to view a samgle of a comgleted Garnishing Order (After JudgmentL [13] 

Click here to obtain a blank Garnishing Order (After Judgment) form which )Iou can use. [14] 

To complete a Garnishing Order fill in the following information: 

1. The Court number as it appears on the Notice of Claim; 
2. The name of the Registry where the lawsuit took place; 
3. Your name before the words "Judgment Creditor"; 
4. The name of the person you obtained the Judgment against before the words "Judgment 

Debtor"; 
5. The name of the Garnishee. If you wish to garnish wages, the Garnishee is going to be 

the employer of the Judgment Debtor. If the employer is a Limited Company, you must be 
sure to use the exact legal name of the employer. This will require you to do a search at 
the B.C. Corporate Registry Office. The way to do this search is described in Factsheet 2 
[15]; 

If the Garnishee is the Provincial Government, the name of the Garnishee is "Her Majesty 
the Queen in the Right of the Province of British Columbia"; 

6. After the word "before" leave a blank so that this area can be completed by the Registrar; 
7. After the words "on reading the Affidavit of' insert your name as the person who swore 

the Affidavit in Support of the Garnishing Order; 
8. After the words "sworn on" insert the date on which the Affidavit was sworn; 
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9. Insert the Judgment Debtor's name and address in the box provided on the form; 
10. Insert the Garnishee's name and address in the box provided on the form; 

Note: If the Garnishee is Her Majesty The Queen in the Right of the Province of British 
Columbia, insert the address: 

Government Payroll Office 
Office of the Comptroller General 
Ministry of Finance 
617 Government Street 
Victoria, B.C. V8V 4R8 

Under the address line you should also indicate the name of the Ministry the Judgment 
Debtor works for if you know it. For example, you could write: "Judgment Debtor works for 
the Ministry of Health." This information will help ensure that the right person's wages get 
garnished. 

11. Then in the lower portion of the form, insert the amount due on the Order or the balance 
owing. 

You should now have completed the following forms: 

1. A Payment Order; 
2. An Affidavit in Support of a Garnishing Order After Judgment; and 
3. A Garnishing Order (After Judgment). 

FILE THE DOCUMENTS 

These forms should be taken to the Small Claims Registry for filing. The Small Claims Registry 
will then give you a copy of the Garnishing Order for service on the Garnishee. 

SERVE THE AFFIDAVIT AND GARNISHING ORDER 

The Affidavit and Garnishing Order should then be served on the Garnishee. 

If the Garnishee is a private employer, the Affidavit and Garnishing Order may be given to the 
private employer in several ways: 

1. It can be given personally to the employer; 
2. It can be mailed registered to the last known address of the employer. For more 

information on service see Factsheet 6 [6) called "Serving Documents." 

If the Garnishee is the B.C. Government, the Court Order Enforcement Act [7) says the 
Garnishing Order should be served on the Deputy Minister of Finance. In fact the Affidavit and 
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Garnishing Order may be served on: 

Government Payroll Office 
Office of the Comptroller General 
Ministry of Finance 
617 Government street 
Victoria, B.C. V8V 4R8 

Service can be done by registered mail. Service can also be done by having a person over 19 
years old serve the Affidavit and Garnishing Order personally. The Government Payroll Office 
is located at 617 Government Street on the second floor of the South Wing. 

SERVE THE JUDGMENT DEBTOR 

In addition to serving the Garnishee, the Judgment Debtor must also be served with the 
Garnishing Order. 

The Judgment Debtor must be served before money will be paid out of Court to you. 

Service of the Garnishing Order on the Judgment Debtor can be done in three ways: 

1. By giving the Judgment Debtor a copy; 
2. By mailing a copy by registered mail to the Judgment Debtor's last known post office 

address; 
3. By an alternate method of service ordered by the Registrar. See Factsheet 6 [6] called 

"Serving Documents" for the procedure. 

WHAT THE GARNISHEE MUST DO 

If wages were due and owing within 7 days of the date of the serving of the Garnishing Order 
and Affidavit in Support on the Garnishee, 30% of the wages of the Judgment Debtor should be 
paid into Court by the Garnishee. 

GARNISHING WAGES OF FEDERAL EMPLOYEES 

The garnishment of wages of Federal employees is governed by a Federal statute called the 
Garnishment, Attachment and Pension Diversion Act. [16] 

OVERVIEW OF THE PROCEDURE 

1. Obtain a copy of the Consent Order, Default Order or the Order obtained after a 
Settlement Conference or trial (sometimes called a Payment Order) which states how 
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much money is owed to the Judgment Creditor; 
2. Obtain a Garnishing Order following the same steps described above for obtaining such 

an order; 
3. Prepare an Application Under Part 1 of the Garnishment, Attachment and Pension 

Diversion Act (GAPDA); 
4. Serve the Application, Garnishing Order and the Order which states how much money is 

owed to the Judgment Creditor. Service of these documents on the Federal Government 
must be done within 30 days of the date the Garnishing Order was issued by the Small 
Claims Registry. 

OBTAIN A COpy OF THE ORDER WHICH STATES HOW MUCH MONEY IS 
OWED TO THE JUDGMENT CREDITOR 

If you do not have a copy of this Order you can obtain one from the Small Claims Court 
Registry. 

OBTAIN A GARNISHING ORDER FOLLOWING THE SAME STEPS DESCRIBED 
ABOVE FOR OBTAINING SUCH AN ORDER 

Click here to view the steRs for obtaining a Garnishing Order. 

PREPARE AN APPLICATION UNDER PART 1 OF THE GARNISHMENT, 
ATTACHMENT AND PENSION DIVERSION ACT (GAPDA) 

Click here to view a coRY of a comRleted ARRlication Under Part 1 of the GAPDA. [17J 

Click here to obtain a blank ARQlication Under Part 1 of the GAPDA which you can use. [18J 

At the top of the form you will see that it requires you to include a copy of the "garnishee 
summons" with the Application. A garnishee summons is another term for a Garnishment 
Order. 

The Application form requests a great deal of information to help identify the correct federal 
employee whose wages are to be garnished. You may not know some of the required 
information. Complete the form with as much information as you can. For example, you may 
not know the Debtor's date of birth, social insurance number, Personal record identifier, 
Personnel Office address, occupation or home telephone number. All this information can be 
left blank if you do not know the answers. 

To complete the form: 

1. Ensure that in Box 1 you insert the Debtor's name as it appears in the Garnishment 
Order; 

2. In answer to Question 5 tick the box that indicates in what capacity the Debtor is 
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employed by the Federal Government. Most likely they will be an employee of a 
department of the Federal Government or a Crown Corporation; 

3. You may not know whether the Debtor receives a salary or remuneration. If the Debtor is 
an employee of a federal department or Crown Corporation, tick the salary box; 

4. Tick the box in answer to Question 21. Then insert the amount of the debt that remains 
unpaid. This should be the same amount as indicated in the Garnishing Order; 

5. Be sure to complete the information in the Declaration section of the form, including 
signing and dating the form. 

SERVE THE APPLICATION, GARNISHING ORDER AND THE ORDER 

The GAPDA says that service of the documents on the Federal government in connection with 
garnishment proceedings must be effected at the place specified in the regulations. The 
regulations specify that in British Columbia service of the documents can be done by 
personally delivering them or by sending them by registered mail to: 

Department of Justice 
Vancouver Regional Office 
Attention: Garnishment Registry 
Royal Centre 
1900 - 1055 West Georgia Street 
Vancouver, B.C. V6E 3P9 

Thirty percent of the wages of the Judgment Debtor should be paid into Court by the Federal 
Government. 

The Judgment Debtor might try to reduce the amount available by bringing an application to the 
Court. For information about how this might be done see Factsheet 20 [8), which is called 
"Setting Aside Garnishing Orders." 

HOW TO GET MONEY PAID OUT OF COURT 

If the Judgment Debtor does not try to reduce the amount available to the Judgment Creditor 
then there are three possible ways to get the money which has been paid into court, paid out. 

1. If you obtained a Default Order (because the Defendant did not file a Reply) a special rule 
applies. You can merely file an Affidavit of Service of the Garnishment Order on the 
Judgment Debtor and wait until 3 months after the money was paid into Court before 
requesting it be paid to you. Click here to obtain a blank Affidavit of Service form. [14) It is 
printed on the back of the Garnishment Order. 

You can then go to the Small Claims Court Registry where the money is and request that 
it be forwarded to you. Usually the Court wi" request the Ministry of Finance to forward a 
cheque to you. It may take up to 4 weeks to get the money. 
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2. A faster way to get the money out of Court is to have the Judgment Debtor consent in 
writing to have the money paid to you. 

Click here to view a sample completed Consent to Payment Out of Court. [19[ 

Click here to obtain a blank Consent to Payment Out of Court that you can use. [20[ 

3. The last way to get the money out of Court is to give the Judgment Debtor a Notice of 
Payment Out. If the Judgment Debtor doesn't dispute that Notice within 10 days, you can 
apply to the Court to have the money paid out to you. 

Click here to view a sample comgleted Notice of Payment Out. [21J 

Click here to obtain a Notice of Payment Out which you can use. [22J 

The Notice may be served personally on the Judgment Debtor. Section 13 @) of the 
Court Order Enforcement Act [23J also permits service of the Notice on the Judgment 
Debtor by mailing a copy of the Notice registered mail to the last known post office 
address of that person. If the Judgment Debtor can not be served personally and there is 
no known address for the Judgment Debtor, you may have to make an application for 
sUbstitutional service of the Notice. For more information about this procedure see 
sections 1£(2) [24J, 1Q(21 [23J and 9(g) [25J of the Court Order Enforcement Act and Factsheet 
6. [6J. 

After the Notice has been given to the Judgment Debtor, you must wait 10 days. If the 
Judgment Debtor does not file a dispute to the paying out of the money, you can then go 
to the Small Claims Registry and ask to have the money paid to you. You must provide 
the Registry with an Affidavit of Service to prove that the Judgment Debtor was served 
with the Notice. 

Click here to obtain a blank Affidavit of Service form. [26J 
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ENFORCING THE JUDGMENT [§8.1] 

I. INTRODUCTION [§8.1] 

A. SCOPE OF TIDS CHAPTER [§8.2] 

This chapter describes the procedures available to a creditor who is 
recovering on a judgment made by the Provincial Court under the 
Small Claims Act, and the options available to the court in dealing 
with a debtor who fails to comply with a court order. 

In British Columbia, the judgment enforcement process is subj ect 
to a mix of old and new legislation, requiring the judgment credi
tor's lawyer to review carefully the most effective means for 
recovery on the judgment. British Columbia statutes relevant to 
collections law include the Business Practices and Consumer Pro
tection Act, Court Order Enforcement Act (which provides 
substantive and procedural law for garnishment, foreign judgment 
registration, and post-jud.oament registration against real and per
sonal property), Court Order Interest Act, Creditor Assistance Act, 
Debtor Assistance Act, Eriforcement of Canadian Judgments and 
Decrees Act, Fraudulent Conveyance Act, Fraudulent Preference 
Act, Law and Equity Act, Limitation Act, and Personal Property 
Security Act. Specifically, the focus of this chapter is on the 
procedures for recovering a small claims judgment. 

F or a detailed treatment of collections law, other sources must be 
consulted. See, for example, British· Columbia Creditors' Reme
dies: An Annotated Guide (CLEBC, 2001). See also the 
"Collections" chapter in each edition of CLEBC's Annual Review 
of Law and Practice. Three other texts on Canadian collections law 
are C.R.B. Dunlop, Creditor-Debtor Law in Canada, 2nd ed. 
(Carswell, 1995), F. Bennett, Bennett on Creditors' and Debtors' 
Rights and Remedies (Carswell, 2006), and L.R. Robinson Q.C., 
British Columbia Debtor-Creditor Law and Precedents (Carswell, 
1993). 

[§8.3] SMALLCL~SHANDBOOK 

B. PRELIMINARY CONSIDERATIONS [§8.3] 

In Provincial Court small claims proceedings, three types of orders 
may be made that require a party to pay money: 

(1) 

(2) 

(3) 

A consent order may be made by the registrar or judge at the 
initiation of the parties at any stage in the proceeding under 
Rule 16(1) (see §4.38 and FP 20). If the debtor fails to com
ply with the order, the creditor may commence collection 
proceedings. Alternatively, an agreement may be made at a 
settlement conference under Rule 7(20) (see §5.17 and 
FP 10). If the debtor does not comply with the agreement, the 
agreement is cancelled and the creditor may file an affidavit 
of non-compliance (FP 7) and a payment order (FP 52). After 
filing the payment order, the creditor may take enforcement 
measures under Rule 7(16). 

A default order may be made by a judge under Rule 6, 
Rule 7.2(24} and (25), or Rule 7.3(39) and (40), and in some 
circumstances by a registrar, when a party has failed to file a 
reply or has not attended a mediation session. The proce
dures are described in §4.10 to §4.25. If a default order is 
filed, the creditor may pursue enforcement. measures under 
Rule 6(12). 

A payment order in Form 10 may be made by a judge or a 
registrar in a variety of circumstances. For example, a pay
ment order may be made after a party admits to a claim 
under Rule 3(6) or Rule 4(3.2) (see §3.48); following a 
mediation where a party fails to comply with a provision of a 
filed mediation agreement under Rule 7.2(31) and (32), 
Rule 7.3(48) and (49), and Rule 7.4(40)(b) (see §2.23); at a 
settlement conference under Rule 7 (14)( c), (16), and (17) 
(see §5.9 and §5.l7); at a trial conference under 
Rule 7.5(14)(b) and (16); at a simplified trial under 
Rule 9. 1 (22)(1)(iii) and (26)(b); at a summary trial for finan
cial debt under Rule 9.2(1l)(b) and (13)(a); at any time the 
parties settle the claim through the formal "offer to settle" 6V 
procedures under Rule 10.1 (see §5.36); or at a trial (see 
§7.37). Payment orders are discussed in §8.4 to §8.8. . . 



ENFORCING TIIE JUDGMENT [§8.3] 

Most orders enforced in Provincial Court are orders made in pro
ceedings under the Small Claims Act. However, other types of 
judgments may be enforced in the Provincial Court (for example, 
an order of restitution following a criminal conviction, or an order 
for an outstanding debt owed to the province for non-payment of a 
loan or fee). 

A proceeding to reciprocally enforce a foreign judgment cannot be 
brought in Provincial Court. Such a proceeding must be brought in ' 
the Supreme Court (Court Order Enforcement Act, s.29) (see 
§2.10). However, it is possible to commence a new action pursuant 
to the foreign judgment in either Provincial Court or Supreme 
Court (Court Order Enforcement Act, s. 38; Morguard Investments 
Ltd. v. De Savoye, [1990J 3 S.C.R 1077; Silvers tar Properties Ltd. 
v. Veinotte, [1998J B.C.J. No. 2385 (QL) (S.C.)). To enforce a Pro
vincial Court order in a reciprocating jurisdiction, a party should 
contact a court registry in that jurisdiction. 

Limitations for judgments are governed by s. 3(3)(f) of the Limita
tion Act, which provides a ten-year limit for bringing an action "on 
a local judgment for the payment of money or the return of per
sonal property", running from the date on which the right to bring 
the action arose. For discussion of limitation periods generally, see 
§3.3. Parties should be aware that the Limitation Act is under 
review and that limitation periods may change substantially in the 
future. 

In many cases, more than one judgment creditor will be attempting 
to collect from the debtor. An analysis of the principles governing 
execution priorities is beyond the scope of this chapter. One of the 
starting points is the Creditor Assistance Act, which establishes a 
pro rata sharing scheme for most execution proceeds obtained by a 
court bailiff. For information about execution priorities, consult 
one or more of the secondary sources cited in §8.2. 

Under the Foreign Money Claims Act, RS.B.C. 1996, c. 155, the 
court has discretion to make an order for payment of money meas
ured in a currency other than Canadian currency. Under the Act, 
the court may make an order for the judgment to be measured in 
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foreign currency and converted into equivalent Canadian funds at 
the time payments are made on the judgment. See also Exquisite 
Excavation Corp. v. Exchequer Energy Resources Ltd. (1985), 63 
B.C.L.R 273 (C.A.), in which the court declined to accept an argu
ment that an affidavit in support of a garnishing order was 
defective because it stated the amount owed only in United States 
funds. 

Counsel seeking to bring certain applications involving the collec
tion of debts arising from "pay-day loans" should be aware of the 
Practice Direction by the Chief Justice issued on January 18, 2005. 
Pursuant to this Practice Direction, all applications and matters 
relating to default orders or ju~aments, enforcement proceedings, 
or payment out of funds held by the court in "pay-day loans" cases 
are assigned to a judge for consideration. This is in light of the 
court's decision in A OK Payday Loans Inc. v. Watt, 2004 BCPC 
467, which determined that no default judgments, trials or enforce
ment proceedings concerning "pay-day loans" should proceed 
while certain class action proceedings are before the courts (see. 
also Consolidated Financial Corp. v. Forde, 2005 BCPC 209). 

II. PAYMENT ORDERS [§8.4] 

A. GENERAL [§8.5] 

Recovering on a ju~ament is often more difficult than obtaining 
the judgment itself. 

Under Rule 11(1), if a trial judge decides that payment must be 
made by one party to another party following the trial, the judge 
must make a payment order (Form 10; FP 52). The only exception 
is where judgment has been reserved (Rule 11(15)). If judgment 
has not been reserved, recovery may start immediately and the 
debtor should request a payment hearing. 

Where a claimant succeeds on its claim and a defendant succeeds @ 
on its counterclaim, one may be set off against the other "such that \l 
the party that comes out ahead emerges with a judgment for the net 
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amount" (General Building Painting & Pressure Washing Ltd. v. 
Vozza, 2008 BCPC 184 at para. 46; Phillips v. Telus Corp., 2002 
BCPC 499 at para. 25). 

The judge must ask the unsuccessful party-the debtor-whether 
time to pay is required (Rule 1l(2)(a)). If the debtor says no, the 
judgment must be paid immediately (Rule 11 (7)), and the creditor 
may take any of the steps listed in Rule 11(11) to recover the 
judgment. 

If the debtor does require time to pay~ the judge must ask the 
debtor when he or she proposes to pay (Ru1e 11 (2)(b )). The debtor 
may propose a payment schedule. The successful party-the credi
tor-must then be asked whether he or she agrees with the debtor's 
proposal (Rule 11(3)). 

If the creditor agrees with the proposal, the judge may order pay
ment by a set date or by instalments (Ru1e 11(4)). If the creditor 
does not agree with the proposal, the judge may still order a pay
ment schedu1e, or may order a payment hearing (Ru1e 11 (5)). 

If a payment hearing is ordered under Ru1e 11 (5), the creditor may 
not take any steps to collect the debt before the payment hearing 
(Rule 11(8)). If a summons to a payment hearing has been filed, 
the creditor must not take any collection steps until the payment 
hearing has concluded or the summons has been withdrawn or can
celled (Ru1e 11(17)). 

If a payment order is made in the absence of the parties because 
the judge reserved the decision, the creditor may take any of the 
steps listed in Ru1e 11(15) and the debtor may ask for a payment 
hearing (see T & L Electric Ltd. v. Hovey, 2004 BCPC 409). 

If a payment order is made in favour of a person under 19 years of 
age, a judge may order the amount owed under the order be paid to 
the public trustee for that person (Rule 11(16)). The Infants Act, 
R.S.B.C. 1996, c. 223 contains other provisions relating to the ability 
of minors to pursue actions, some of which are discussed in §3.16. 
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A payment order may also be made under Rule 7.2, Ru1e 7.3, or 
Rule 7.4, where the parties have reached an agreement at media
tion (Ru1e 7.2(30) and (31) and Ru1e 7.3(48) and (49)). If any of 
the provisions of a filed mediation agreement require the payment 
of money, and a party fails to comply with these provisions, the 
party not in default may: 

(1) file an affidavit of non-compliance; and 

(2) after that, file a payment order for 

( a) the amount specified in the mediation agreement less 
any 2illount already paid in compliance with the 
mediation agreement, or 

(b) if no amount was specified in the mediation agreement, 
for the amount of the claim less any amount already 
paid in compliance with the mediation agreement 
(Ru1es 7.2(31), 7.3(49), and 7.4(40)(b)(ii)). 

If a party fails to comply with a provision of a filed mediation 
agreement, and the mediation agreement established an amount of 
liquidated damages that is to be payable on defau1t, the non
defau1ting party may file an affidavit of non-compliance and a 
payment order for that amount (Rules 7.2(32), 7.3(49), and 7.4(41)). 
(See §2.23.) 

B. IF A PAYMENT SCHEDULE IS ORDERED [§8.6] 

A payment schedule requires the debt to be paid by a set date or by 
instalments (Rule 11(4)). If a payment schedu1e is ordered, the 
creditor may not take any other steps to collect the debt as long as 
the scheduled payments are being made by the debtor (Rule 11(6)). 

The registration of a certificate of judgment in the land title office 
does not constitute a "step to collect the debt" within the meaning 
of Rule 11(6) (Royal Bank of Canada v. Li, [1994] B.C.J. No. 2084 
(QL) (prov. Ct.)). a 
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If the debtor defaults on the payment schedule, the balance of the 
judgment immediately becomes due and the creditor can take steps 
set out in Rule 11(11) to collect the outstanding balance 
(Rule 11(14». These steps include execution as if a payment 
schedule had not been ordered and a default hearing. 

C. IF A PAYMENT SCHEDULE IS NOT 
ORDERED [§8.7] 

If neither a payment schedule nor a payment hearing has been 
ordered, the creditor is free to take measures to collect on the judg
ment (see Rule 11(7». Rule 11(11) provides that collection 
measures include: 

(1) an order for seizure and sale; 

(2) a payment hearing; 

(3) garnishment; 

( 4) a default hearing (only where the debtor has defaulted on a 
payment schedule); or 

(5) any other means permitted by law. 

D. POWERS OF A REGISTRAR [§8.8] 

A registrar is permitted to make a payment order (Rule 11(9». The 
registrar may make a payment order, without a hearing, if a defen
dant agrees to pay all or part of a claim on a reply and the claimant 
consents (Rule 11(10)(a». 

The registrar may order a payment schedule, without a hearing, if a 
defendant proposes or requests such a schedule in the reply, and the 
claimant consents to the order (Rule 11(10)(b». When the claimant 
does not consent to such an order, the registrar may issue a sum
mons to the defendant to attend a payment hearing (Rule 11(10)(c». 
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III. PAYMENT HEARING [§8.9] 

A. GENERAL [§8.10] 

A payment hearing is a hearing before a judge or justice of the 
peace to determine the debtor's ability to pay' and to consider 
whether a payment schedule should be ordered (Rule 12(1». 

Such a hearing may be sought by the creditor to have the debtor 
disclose, under oath, his or her assets so that the creditor can 
attempt to have those assets seized and sold. 

Alternatively, the creditor or debtor may want a hearing to set up a 
payment schedule. A debtor may want a payment schedule ordered 
to prevent other execution proceedings as long as the debtor com
plies with the schedule. A creditor may want a payment schedule to 
ensure that some effort will be made to payoff the judgment debt. 
The court will examine the debtor's ability to pay. 

The hearing can be scheduled at the request of the creditor, the 
debtor, or a judge. 

Counsel should note that the importance of payment hearings was 
emphasized in Consolidated Financial Corp. v. Malong, 2004 
BCPC 280, wherein the court held that an affidavit in support of a 
garnishing order after judgment is defective if it does not contain a 
provision that the defendant was advised of his or her option to 
request a payment hearing, and that after a reasonable time to exer
cise that option, the defendant has failed to do so. 

B. IF THE CREDITOR REQUESTS A HEARING [§8.11] 

To obtain a payment hearing, the creditor must complete and file a 
summons in Form 12 (Rule 12(3» (the summons is reproduced at 
FP 63). Note that a payment hearing cannot be sought by a creditor 
who has an order for seizure and sale outstanding, except when the 
creditor has the advance permission of a judge (Rule 12(4» 
obtained by filing an application to a judge under Rule 16(7). 

G The registry will provide a date for the payment hearing. 
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The creditor must name a person to appear and give evidence on 
behalf of the debtor: 

(1) if the debtor is an individual, the individual is named; 

(2) if the debtor is a corporation, the creditor may name an offi
cer, director, or employee (Rule 12(5)); 

(3) if the debtor is a partnership, a partner may be named 
(Rule 12(6». 

A company officer cannot evade the payment hearing by resigning 
after being served with a summons (Kamloops Carpet Warehouse 
v. South Thompson Guest Ranch Ltd (16 June 1995), Kamloops 
26064 (B.C. Provo Ct.». . 

The summons normally names the debtor, although in some cir
cumstances another person with relevant knowledge (such as an 
accountant of a corporate debtor) may be summoned. (See Shumay 
V. Franklin, [1996] B.C.J. No. 328 (QL) (prov. Ct.), in which the 
court ruled that the debtor's mother and litigation guardian could 
reasonably be expected to have knowledge about the debtor's abil
ity to pay.) 

Rule 12(8) provides a mechanism· for the representative of the 
debtor named in the summons to have the summons set aside if he 
or she is not the "right" person to provide information on behalf of 
the debtor. For example, if a creditor were to nominate the presi
dent of a large company, a mayor, or a partner who did not have 
detailed knowledge of the fInancial affairs of the debtor, that per
son could apply to have someone else named instead. An 
application to a judge must be fIled, setting out the reasons why the 
nominee is not the right person to appear and setting out the name 
or names of one or more others who could testify. The application 
is heard before a judge, normally with proper notice to the creditor, 
although the motion could presumably be heard on an ex parte 
basis (Rule 16(10», provided it is urgent. If the judge accedes to 
the application, the summons will be cancelled and the registrar 
directed to issue a new summons in the name of another person 
(Rule 12(8». 
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Once fIled, the summons must be served on the debtor, by leaving 
the summons with the person, at least seven days before the date of 
the payment hearing (Rule 12(7». Service by mail is not permitted 
(Rule 18(12)(b». The court can make an order for substituted ser
vice of a summons to a payment hearing, if the judge is satisfIed 
that the debtor, who is avoiding the court process, will receive de 
facto notice of the hearing and of the fact that non-appearance may 
lead to the debtor's arrest (Ho V. Porter, [1994] B.C.J. No. 1574 
(QL) (prov. Ct.); see also Martin v. Universal Cleaning Equipment 
Inc. (c.o.b. Kirby Home Products), 2005 BCPC 234). The sum
mons cannot be served outside British Columbia. 

The creditor does not have to fIle proof of service of the summons 
in the registry. However, if the debtor does not attend, the creditor 
cannot get an order for a warrant for arrest of the debtor, or its rep
resentative, without proof of service. The proof of service of a 
summons may be by an affidavit of service (Rule 18(14)(e) (see 
FP 8), which is fIled with the registry. Alternatively, service may be 
proven by oral evidence (Rule 18(15» from the person who 
personally effected service. 

The creditor may apply to hold a payment hearing at a different 
place than where the court :file is, if that registry is closer to where 
the debtor lives or carries out business (Rule 17(8». The creditor 
must fIle a certifIed true copy of the order and an affidavit stating 
the amount still owing. 

C. IF THE DEBTOR REQUESTS A HEARING [§8.12] 

To obtain a payment hearing, the debtor must fIll out and fIle a 
notice in Form 13 (Rule 12(10» (reproduced at FP 38). 

The registry will provide a date for the payment hearing before a 
judge or a justice of the peace. 

Once fIled, the notice must be served on the creditor at least seven 
days before the date ofthe payment hearing (Rule 12(11»). 

@ 
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Service by mail or e-mail is permitted (Rule 18(12)(b) and (c)). 
Because service by mail is presumed to be served 14 days after 
mailing (Rule 18(13)), the notice would have to be mailed at least 
21 days before the date of the payment hearing. Service bye-mail 
is deemed to occur on the day of transmission if the document is 
transmitted before 4:00 p.m., or on the next day that is not a Satur
day or holiday if the document is transmitted after 4:00 p.m. The 
notice would have to be e-mailed at least seven days before the 
payment hearing on a day that is not a Saturday or holiday, or eight 
days before the payment hearing if e-mailed on a Saturday or 
holiday. 

Service may be proven by a certificate of service in Form 4 
,(Rule 18(14)(c)) (reproduced at FP 18). Alternatively, oral evi
dence can be given (Rule 18(15)) from the person who personally 
effected service. 

D. IF THE JUDGE ORDERS A HEARING [§8.13] 

A judge may order a payment hearing after jUc4:,oment if the creditor 
does not agree to a payment schedule as suggested by the debtor 
(Rules 1l(5)(a) and 12(2)(c)). 

E. WHAT THE DEBTOR MUST BRING TO THE 
HEARING [§8.14] 

The debtor does not have to bring any records or items to the pay
ment hearing unless the creditor describes the records on the 
summons or a judge has ordered such records to be brought 
(Rule 12(9)). The summons to a payment hearing, Form 12 
(FP 63), has a blank space to be fIlled in by the creditor, who can 
set out what must be brought. Some suggested items include: 

(1) banking records; 

(2) financial statements; 

(3) tax returns and supporting documents; 

(4) payment records; 
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(5) credit card statements; 

(6) utility bills; 

(7) RRSP statements; 

(8) lists of receivables; and 

(9) client lists. 

If a payment hearing has been ordered by a judge, the judge may 
instruct the debtor to complete a statement of fmances (FP 60) and 
to bring specific records to the hearing that support the statement 
of finances. 

Even if the hearing has been initiated by the creditor, the creditor 
can serve a statement of finances with the summons (after specify
ing the statement on the summons), and the debtor will be expected 
to bring the completed statement to the hearing. 

F. THE HEARING [§8.15] 

Rule 12(12) provides that at the hearing, the debtor may be sworn 
or affIrmed to give evidence about: 

(1) the income and assets of the debtor; 

(2) the debt owed to and by the debtor; 

(3) any assets that the debtor has disposed of since the claim 
arose; 

(4) the means that the debtor has, or may have in the future, of 
paying the amount owed. 

The creditor and the judge each may ask questions of the debtor 
regarding these matters. A list of questions drafted by the Law 
Society of British Columbia for similar examinations in the Sup
reme Court may be used as a guide for questioning the debtor (see 

FP26). ~ 
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After hearing any evidence, the creditor and the debtor may make 
submissions on the appropriate amount of any payment schedule 
which may then be ordered by the court (Rule 12(13)). The results 
of the payment hearing are recorded on an application record/order 
form (FP 12), which is then made available to the parties. 

G. NON-ATTENDANCE [§8.16] 

If the creditor does not attend the hearing, the judge may hold the 
hearing without the creditor, cancel it, or postpone it (Rule 12(14)). 

If the debtor or the named representative does not attend, the credi
tor may ask the judge to issue a warrant for the arrest of the person 
(Rule 12(15)) (see §8.46). To obtain a warrant, the creditor must 
produce evidence that the debtor or its representative was properly 
served with the summons. An affidavit must be fIled to satisfy the 
court (Rule 18(14)(e)) if the hearing was instigated by the claim
ant. Alternatively, oral evidence to prove service can be given from 
the person who personally effected service (see Rule 18(15)). 

JV. ORDER FOR SEIZURE AND SALE [§8.17] 

A. GENERAL [§8.18] 

An order for seizure and sale is a device in which property belong
ing to the debtor can be seized and sold at public auction. The net 
proceeds of the sale, if any, are provided to the creditor. 

A judgment creditor may ask the registrar for an order for seizure 
and sale if a payment schedule has not been ordered (Rule 11(7)) 
or complied with (Rule 11(14)(b)). The creditor must complete an 
order for seizure and sale in Form 11 (FP 51) and fIle it at the 
registry (Rule 11(12)). If the registrar is satisfIed, he or she may 
issue the order (Rule 11(12)). The debtor is not notifIed of the 
order before seizure. 

I 
j 
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: The creditor may suggest that particular property should be 
, seized-for example, a car or computer-or that general property 
of the debtor be seized or sold. If general property is to be seized, 
the Court Order Eriforcement Act provides that certain types of the 
debtor's property are immune from seizure. Property may not be 
seized if it is owned jointly with someone else. (Hciusehold goods 
in many cases will therefore not be seized.) The Act permits sei
zure of, among other property, money, bills of exchange, RRSPs, a 
debtor's equity of redemption in goods and chattels, stocks, shares, 
and dividends. The Act sets out specifIc procedures for the seizure 
of shares, although the exigibility of shares (for example, shares 

. subj ect to an option to purchase by a third party), and genuinely 
realizing their value (particularly for small, non-reporting compa
nies) may be difficult. 

Sections 70 to 76 of the Court Order Enforcement Act establish 
categories of personal property exempt from seizure and sale. Sec
tions 71 and 71.1 provide as follows: 

Personal property of debtor 

71. (1) Subjectto subsections (2) to (4) of this section 
and section 71.2, the following goods and chattels of a 
debtor, at.the option of the debtor, are exempt from forced 
seizure or sale by any process at law or in equity: 

(a) necessary clothing of the debtor and the debtor's 
dependants; 

(b) household furnishings and appliances that are of 
a value not exceeding a prescribed amount; 

(c) one motor vehicle that is of a value not exceed
ing a prescribed amount; 

(d) tools and other personal property of the debtor, 
not exceeding in value a prescribed amOlmt, that 
are used by the debtor to earn income from the 
debtor's occupation; 

(e) medical and dental aids that are required by the 
debtor and the debtor's dependants; 

(f) any personal property prescribed by the regula
tions that is of a value not exceeding a 
prescribed amount. ~ 
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(2) This. section must not be construed as exempting 
imy property from seizure in satisfaction of a debt incurred 
for the purpose of acquiring property otherwise exempt 
under subsection (1). 

(3) This section must not be construed as permitting a 
trader to claim as an exemption any of the goods and mer
chandise which form a part of the stock and trade of his or 
her business. 

(4) This section does not apply to a corporate debtor. 

Pr4J.cipal residence of debtor 

71.1 (1) Subject to section 71.2, the principal resi
dence of a debtor is exempt from forced seizure or sale by 
any process at law or in equity if the value ofthe debtor's 
equity in the principal residence does not exceed a pre
scribed amount. 

(2) This section does not apply to 

(a) a corporate debtor, or 

(b) a debtor who is party to a proceeding in respect 
of a mortgage. 

[§8.18] 

The Court Order Enforcement Exemption Regulation, B.C. Reg. 
28/98, prescribes the following exemption amounts: 

(1) $4,000 for household furnishings and appliances; 

(2) $5,000 for one motor vehicle if the debtor is not a mainte
nance debtor under the Family Maintenance Enforcement 
Act, or $2,000 for one motor vehicle if the debtor is a main
tenance debtor; 

(3) $10,000 for tools and other personal property used by the 
debtor to earn income from the debtor's occupation. 

The regulation also sets out the prescribed amount of equity in the 
debtor's principal residence. If the debtor's principal residence is 
in the Capital Regional District or Metro Vancouver, the amount is 
$12,000. If the debtor's principal residence is not in those areas, 
the amount is $9,000. 
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. No registry filing fees apply to an order for seizure and sale. How
i ever, when a creditor submits an order to the registrar, he or she 
'must: 

I (1) attach a covering letter addressed to the court bailiff contain
ing instructions for the execution; 

, (2) attach any searches or other documents (see §8.19); and 

(3) 

B. 

show the receipt to the registry to confirm the deposit has 
been paid (see §8.20). 

SEARCHES [§8.19] 

Numerous searches may be performed to identify the debtor's 
I assets and ability to pay, allowing the creditor to determine if an 
order of seizure and sale will be worthwhile. See §8.51 for a sum
mary of searches that apply generally to the collections process. 
Provide the court bailiff with as much information as possible 
about each asset to aid execution. 

The most commonly seized items in Provincial Court small claims 
proceedings are motor vehicles. A creditor should first search to 
see if the debtor has a motor vehicle. The search will confirm reg
istered ownership (although this step does not necessarily confirm 
beneficial ownership). The search is done by requesting a motor 
vehicle search from: 

Attn: Vehicle Records Searches 
Head Office 
Insurance Corporation of British Columbia 
Room 154 
151 West Esplanade 
North Vancouver, B.C. 
V7M3H9 

Telephone: 604-661-2233 or 1-800-464-5050 
Fax: 604-443-7307 
Website: www.icbc.com @ 
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With. an ICBC acc01mt and password, requests can be made by fax 
or telephone; otherwise they must be made by letter or in person at 
customer service. 

A fee of $15 is charged for each certified document or extract. 
Cheques should be made payable to ICBC. 

Note that a motor vehicle name search carmot be conducted before 
judgment without the debtor's consent, although in some cases it is 
possible to obtain special permission from ICBC to perform the 
search without the debtor's consent. After ju~oment has been ren
dered, a copy of the entered judgment must accompany the request 
for a motor vehicle search. 

Next, the creditor should search to see if the property or motor 
vehicle is already subject to a claim by someone else. For example, 
a bank may have registered a claim against a motor vehicle. If 
there is an encumbrance, the sheriff or court bailiff will only seize 
the car if the value is greater than the amount outstanding on the 
loan. (The debtor's equity in the vehicle, or any other targeted 
item, also must be worth more than the court bailiff's fees for time 
spent and charges such as towing, storing, and advertising, or the 
item will not be seized.) 

A personal property registry search may be requested from: 

B.C. Registry Services 
2nd Floor, 940 Blanshard Street 
Victoria, B.C. 
V8W3E6 

Mailing Address: 
P.O. Box 9431 
Stn. Provo Govt. 
Victoria, BC 
V8W9V3 

Telephone: (250) 356-8609 or 
(from Vancouver) (604) 775-1042 
Fax: (250) 387-3055 
Website: bcregistryservices.gov.bc.ca/bcreg/pprpg/index.page 
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. This search can also be made through the BC OnLine web site 
(www.bconline.gov.bc.ca). 

A lawyer (or other searcher) must have a billing number with the 
registry in order to conduct telephone or fax searches. A fee of $7 
plus service charge applies to unassisted computer searches 
through BC OnLine. A cheque should be made payable to the 
Minister of Finance. 

Although the Provincial Court does not have jurisdiction to grant 
relief under the Personal Property Security Act (see Gord Hill Log 
Homes Ltd. v. Cancedar Log Homes, 2006 BCPC 480), an appli

. cant may still apply under Supreme Court Civil Rule 10-1 
(Detention, Preservation and Recovery of Property) in Provincial 
Court for an order seizing property (Hassell V. Regency Motor 
Cars (1996), 11 P.P.S.A.C. (2d) 243 (B.C.S.C.); First City Trust v. 
282674 B.C Ltd. (1993), 82 B.C.L.R. (2d) 123 (S.c.)). 

c. BAILIFF FEES [§8.20] 

The seizure and sale is not done by the creditor but by private bail
iffs. While sheriffs and bailiffs appointed by the province formerly 
provided this service, private bailiffs now perform this function for 
most areas of the province. For regions of the province where sher
iff services are still available, see §3.65 for a description of sheriff 
fees. 

The creditor is responsible for engaging a bailiff. Listings of pri
vate bailiffs can be found in the Yellow Pages under "bailiff" (or 
consult chapter 19 of CLEBC's Due Diligence Deskbook or chap
ter 3 of CLEBC's British Columbia Creditors' Remedies). A 
creditor can sometimes have the bailiff make the appropriate 

: searches and investigations for an appropriate fee. If the creditor 
provides no information about the assets, the bailiff will charge the 
creditor for time spent obtaining that information. 

Before an order for seizure and sale is issued, the court will normally 
require a receipt to confirm payment of a deposit from. the creditor 
for the fees and expenses of the bailiffs or sheriffs. The amount of the 

(3J 
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deposit is determined by the bailiff or sheriff. The deposit should be 
paid to the bailiffs and the receipt obtained. 

The deposit and fees are added to the judgment and, depending on 
the amount, if any, received for any goods seized and sold, the 
creditor may be reimbursed for part or all of the fees paid. 

Before attempting to seize any goods, the bailiff or sheriff will give 
the opportunity for the debtor to pay, and the debtor will frequently 
do so. 

D. PROCEEDS OF SALE [§8.21] 

Any goods seized are sold by public auction. The proceeds are first 
paid to the sheriff or bailiff for their actual costs which mayor may 
not exceed the amount of the deposit. The creditor then receives 
any balance up to the amount of the judgment and deposit. Any 
surplus is paid to the debtor. (See Part 5 of the Court Order 
Enforcement Act.) . 

. If the sheriff or bailiff is unsuccessful in locating or selling assets, 
the order will be returned to the creditor. The creditor is then free 
to take any other execution steps and may ask the registrar for an 
order that the fees paid to the sheriff or bailiff be added to the costs 
payable by the debtor. 

E. DURATION OF THE ORDER [§8.22] 

An order for seizure and sale is valid for one year. If not enforced 
within 12 months after issue, the order expires (Rule 11(13)). The 
creditor is, however, fi;ee to ask the registrar to issue another order. 

[§8.23] SMALLCL~SHANDBOOK 

V. DETENTION AND RECOVERY OF 
PROPERTY BEFORE JUDGMENT [§8.23] 

I Supreme Court Civil Rule 10-1 allows detention, preservation, and 
· recovery of property pending jud.:,oment. The Supreme Court Rule 

is applicable under Small Claims Rule 17(18). 

i An application must be made to the court. The application may be 
made without notice to the other parties if the applicant is concerned 

· that the property will be harmed or disappear if notice is given. 

· In addition to the general power of an order governing the deten
tion, preservation, and recovery of property pending resolution of a 
matter, the Supreme Court Civil Rule allows the following pending 
resolution of the dispute: 

(1 ) a fund may be paid into court or otherwise secured if the right 
of a party to it is in dispute (Supreme Court Civil 
Rule 10-1(2)); 

; (2) income from property in dispute may be paid as directed by 
the court (Supreme Court Civil Rule 10-1(3)); 

· (3) property may be delivered to the claimant pending judgment 
(Supreme Court Civil Rule 10-1(4)). This delivery mayor 
may not be on terms, including an undertaking by the 
claimant to pay any damages which might arise. 

As part of any order, the court may allow a person to enter upon 
any land or building (Supreme Court Civil Rule 10-1(1)). 

@ 



ENFORCING TIIE JUDGMENT 

VI. EXECUTION AGAINST LAND
CERTIFICATE OF JUDGMENT [§8.24] 

[§8.24] 

If the debtor 0\VIlS land in British Columbia, the creditor may reg
ister the judgment against the land. Registration against the land 
may allow payment of the judgment on any sale or transfer of the 
property, depending on the price and the priority of the judgment. 
It will usually prevent the debtor from selling or mortgaging the 
property until the debt is paid. 

A name search can be conducted at the land title office through BC 
OnLine to determine if the debtor owns land in British Columbia 
(see §8.51). Ajudgment may be registered even if the land is held 
in joint tenancy and only one of the tenants is a debtor. 

The claimant must obtain a certified certificate of jud.::,oment (see 
FP 13) from a registrar of the court (Court Order Enforcement Act, 
s. 88(4)). A $30 fee is charged for the certificate (see §3.65). The 
original certificate is then filed, by the creditor, :ill the land title 
branch in the district in which the land is located. The application 
must be prepared in Form 17 under the Land Title Aot Regulations. 
An original certificate may be obtained and filed against more than 
one property in the name of the debtor, by including the legal 
description of each property on the application. 

The land title office charges fees to register the judgment against 
each parcel of land. (The fee was $30.05 in November 2010, but 
current information should be obtained from the land title branch 
in question.) 

The registration is good for only two years but can be renewed 
before the registration expires. If renewed within the original 24-
month period, the original priority is maintained (see ss. 83 and 91 
of the Court Order Enforcement Act). In a renewal, a new certifi
cate of judgment is not necessary, although a new Form 17 
application must be submitted along with a copy of the certificate 
of judgment. . 

I 
i 
~ 
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1 After the judgment is registered, the creditor can apply to the 
I Supreme Court for an order to have the land sold. This procedure 
i is complicated and costly. The Court Order Enforcement Act sets 
i out three hearings that must be held in the Supreme Court before 
! property is put up for sale: an initial "show cause" hearing under 
i s. 92; a registrar'S hearing to determine details of the title (s. 94); 
I and a confirmation hearing before the court for a sale order (s. 94). 
I For details, see B.J. Ingram, "Execution Against Real Property", 
i chapter 4 of the CLEBC course materials, Creditors' Remedies
i 1999 (CLEBC, 1999). 

Registration is normally released through the land title branch in 
question. The land title office will require a Form C under the Land 
Title Act signed by a creditor before a lawyer or notary; the applica
ble land title office fee is $30.05. Creditors are also able to submit 
a Form C electronically through the Land Title Branch Electronic 
Filing System (for details, see http://www.1tsa.ca/electronic-filing
system). 

A creditor can register a certificate of jud.::,oment in the land title 
office even if a payment schedule is in effect, because such regis
tration does not constitute a "step to collect the debt" within the 
meaning of Rule 11(6) (Royal Bank of Canada v. Li, [1994] B.C.]. 
No. 2084 (QL) (prov: Ct.)). 

VII. GARNISHMENT AFTER JUDGMENT [§8.25] 

A. GENERAL [§8.26] 

Garnishment after jud.::,oment requires a third party, the garnishee, to 
pay into court monies owing to the defendant/debtor. Unlike pre
judgment garnishment, the debtor's wages may be partially 
garnished. 

(3 



ENFORCING THE JUDGl'.1ENT [§8.27] 

The process is governed by the Court Order Enforcement Act. The 
judgment creditor must: 

(1). prepare and file an affidavit in support of the garnishment; 

(2) prepare a draft garnishing order; 

(3) obtain the order at the registry; and 

( 4) serve both the affidavit and the order on the garnishee and 
the defendant. 

While the meticulous care required in the preparation of pre
judgment garnishment documents is not as strictly enforced with 
post-judgment garnishment, the documents should be prepared pro
perly because mistakes may mean the order may be set aside. 

B. WHAT CAN BE GARNISHED [§8.27] 

Just about any debt can be garnished, as long as it is located in 
British Columbia. 

Thirty per cent of a debtor's wages may be garnished, subject to a 
minimum exempted $100 per month for a person without depend
ants and $200 per month with dependants (Court Order 
Enforcement Act, s. 3(5)). (This section has obviously not kept cur
rent with inflation.) Under the definition of "wages" in s. 1 in the 
Act, the calculation is based on the employee's net pay. See also 
§8.36. 

Both the federal and provincial governments provide that the sal
ary of civil servants may be garnished. For federal government 
employees, the Garnishment, Attachment and Pension Diversion Act 
overrides some of the procedures otherwise dictated by the Court 
Order Enforcement Act. A federal form entitled a garnishment appli- ! 

cation (see FP 31) is prescribed by the Garnishment and 
Attachment Regulations. Service is made at the Garnishment I 

Registry, Department of Justice, Vancouver Regional Office, 
900-840 Howe Street, Vancouver, B.C. V6Z 2S9 (telephone: (604) 
666-2061; fax: (604) 666-1585). 
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Pursuant to s. 6(3) of the Court Order Enforcement Act, provincial 
government employees must be served with garnishing orders at: 

Legal Encumbrance Section 
Office of the Comptroller General 
Ministry of Finance 
Second Floor, 617 Government Street 
PO Box 9413 Stn Prov Govt 
Victoria, BC. V8W 9Vl 

Telephone: (250) 387-3364 
Fax: (250) 953-0462 

However, if the salary or wages of the public servant are usually 
paid other than from that office, garnishing orders must also be 
served on the board, commission, government agent, or officer by 
or through whom the salary or wages of the public servant are usu
ally paid (Court Order Enforcement Act, s. 6(3)(a)). In addition, if 
the salary or wages of the public servant are payable by an agent of 
the government, the chief officer or chair of the agent of govern
ment, or the officers by, or through, whom the salary or wages of 
the public servant are usually paid, must also be served (Court 
Order Enforcement Act, s. 6(3)(b )). 

c. THE AFFIDAVIT [§8.28] 

1. REQUIREMENTS [§8.29] 

Unlike most of the small claims documents, garnishment requires 
an affidavit sworn before a notary public or commissioner for tak
ing oaths. The affidavit can be sworn at the Provincial Court 
registry for a fee of $31. 

The affidavit must set out: 

(1) the amount awarded under the payment order; 

(2) the amount still owing; and 

(3) the name and address of the garnishee. G 



ENFORCING THE JUDGMENT [§8.30] 

Counsel should note that a decision held that an affidavit in sup
port of a garnishing order after judgment is defective unless it 
contains provisions that: 

(l) the defendant has been served with a copy of the default 
order; and 

(2) the defendant was advised that he has an option to request a 
payment hearing, and after being given a reasonable time to I 

exercise that option, has failed to do so (Consolidated Finan
cial Corp. v. Malong, 2004 BCPC 280). 

FP 3 reproduces the affidavit form most commonly used in the 
Provincial Court. The form (prescribed by Court Order Enforce
ment Act, Schedule 1, Form B) is generic and allows a number of 
choices. If the preprinted version of Form B is used, any changes 
or deletions must be initialed by both the person swearing the 
affidavit and the commissioner or notary public. If not, the affida
vit may be flawed, allowing the order to be later set aside. If there 
are many changes to the preprinted form, the affidavit should be 
word-processed, leaving out the portions of the preprinted form 
that are not applicable. 

2. THE AlvIOUNT AWARDED IN THE PAYMENT ORDER [§8.30] 

The amount awarded in the payment order includes the sum, inter
est, and expenses awarded in judgment. 

3. THE Al'VIOUNT STILL OWING [§8.31] 

If any of the total amount awarded has been paid to the creditor, it 
must be subtracted from the total and the balance indicated in the 
affidavit. Amounts previously paid into court but not yet in the 
hands of the creditor need not be taken into account. 

4. THE NAME AND ADDRESS OF THE GARNISHEE [§8.32] 

A brief description of the garnishee is required. Some examples are 
set out at §4.49. 
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In addition, the garnishee must be properly identified. When in 
doubt, do a company search ·or telephone the fmancial institution. 

The precise address of the garnishee must be included. For banks 
and other financial institutions~ the precise branch must be indicated. 

5. MORE THAN ONE GARNISHEE [§8.33] 

The affidavit may refer to more than one garnishee and be used for 
several garnishing orders (Court .order Enforcement Act, s. 26). 
However, it is advisable to prepare a separate affidavit and a sepa
rate draft order for each garnishee to minimize the risk of the 
orders being set aside by the defendant orgamishee. 

D. THE GARNISHING ORDER [§8.34] 

The judgment creditor fills out the draft garnishing order (FP 29), 
except for the costs of attachment proceedings and the total amount 
attached, which are determined by the registry. 

Care must be taken to ensure: 

(l) the garnishee is properly identified with its full legal name 
(if in doubt, the claimant may want to do a company search 
or, if applicable, even call the garnishee itself); and 

(2) the address of the garnishee is properly identified. If garnish
ing a bank or financial institution, the precise branch address 
must be identified and served. A baILk or financial institution 
need not check all its branches to see if there is an account. 
Often the branch can be determined from a cheque or invoice 
from the defendant, if available. 

A judgment creditor may obtain and serve more than one garnish
ing order to garnish the same amount (see §4.S2). 
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ENFORCING THE JUDG11ENT [§S.35] 

E. SERVICE [§8.35] 

See §4.53 for a description of the service requirements on indi
viduals, companies, and partnerships. Service of the garnishing 
order on an· individual is made: 

(1) personally in the same manner as service of a notice of 
claim; or 

(2) by registered maiL 

Both the garnishee and the defendant must be served, and the 
debtor must be served "at once" or within a time set by the judge 
or registrar and noted on the garnishing order (Court Order 
Enforcement Act, s. 9(2)). However, the garnishee is invariably 
served fIrst to prevent the defendant withdrawing the funds before 
the garnishee is served. If the creditor discovers, on serving the 
garnishee, that the order will be unsuccessful, the order does not 
need to be served on the debtor. Only the garnishing ·order need be 
served, although common practice is to serve the affidavit in 
support as well. 

If service cannot be made on the garnishee or the defendant per
sonally, the court may allow substituted service of the order (Court 
Order Eriforcement Act, s. 9(5)). 

The judgment creditor should prepare and fIle a certifIcate of ser
vice (Form 4; see FP IS) to prove service on the garnishee and the 
defendant. No order can be made for payment to the jud.voment , 
creditor of any money paid into court by the garnishee until proof 
of service has been fIled (Court Order Enforcement Act, s. 9(3)). In j 

practice, the registry usually does not require the filing of an affi
davit of service on the garnishee, except when the creditor requests 
a garnishing order absolute (see §4.54). 

F. PAYMENT INTO COURT BY THE 
GARNISHEE [§8.36] 

If monies were owing to the debtor at the time of service of the 
garnishing order on the garnishee, the garnishee must pay into 
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court what is then owed to the debtor, up to the sum identified in 
the order (Court Order Enforcement Act, ss.9(1) and 10). Nor
mally, the registry will send a notice to the judgment creditor 
identifying the date and the amount paid into court. 

When wages are garnished, the order, once served on the garnishee 
employer, is valid for seven days (Court Order Enforcement Act, 
s. 3(1)). If wages are to be paid to the debtor within those seven 
days, 30% of the net wages must be paid into court subj ect to a 
minimum exemption of $100 per month for persons without 
dependants and $200 per month for persons with dependants. A 
creditor or debtor may apply to a judge in Form 17 (FP 14) to· 
increase or decrease the amount of wages that is exempt from 
attachment (see Court Order Eriforcement Act, s. 4(3)). The order 
may be appealed to the Supreme Court within 14 days after the 
order was made (s. 4(5)). 

As such, when garnishing wages, make sure the order is served 
close to a pay period. Often a telephone call to the employer will 
obtain information about when wages are paid. Alternatively, try to 
serve close to the middle or end of each month. 

If no monies were owing at the time of service of the order, or 
wages are not due within seven days of service, the garnishee need 
not do anything. However, if the garnishee does not provide an 
explanation to the registry, or fails to formally dispute liability, he 
or she risks the possibility that the creditor will pursue a garnish
ment order absolute (see §4.54). 

G. DEBTOR'S APPLICATION TO RELEASE THE 
GARNISHING ORDER [§8.37] 

A debtor may apply to have a garnishing order released (Court 
Order Enforcement Act, s. 5(1)). This application is normally for 
one of four reasons: 

(1) the affidavit or garnishing order was defective; 

(2) the debtor can show that the garnishing order is a hardship 
and should be released; ~ 
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(3) the debtor can show that the creditor has already been paid in 
full; 

(4) the judgment creditor has garnished more than the total 
amount of the judgment. 

The test to be used by the registrar is what is "just in all the cir
cumstances" (Court Order Enforcement Act, s.5(2)). Counsel 
making this application should note that the requirements set out 
by the Court Order Enforcement Act with respect to garnishing 
orders after judgment must be applied in a way that is consistent 
with the provisions of the Small Claims Act and Small Claims 
Rules, as well as the intent and purposes of the Act (Consolidated 
Financial Corp. v. Malong, 2004 BCPC 280). The registrar may: 

(1 ) release the order; 

(2) decide that it is a matter for a judge to hear (in this case, the 
defendant need prepare and speak to an application; again, 
the judgment creditor need not be notified); or 

(3) decline to release the order. The debtor can then appeal that 
decision to a judge (Rule 17(21)). An application must be 
filed and spoken to. Notice to the judgment creditor of this 
application would appear necessary because it is an appli
cation under the SmallClaims Rules rather than under the 
Court Order Enforcement Act. 

In practice, the registrar often decides to refer the matter to a judge. 
However, practice varies around the province, depending in part on 
the availability of a judge. 

If the garnishing order is released, the funds are paid out of court at 
the debtor's direction. A copy of the registrar's or judge's order 
releasing the garnishing order must be sent to the creditor and to 
the garnishee (Court Order Enforcement Act, s. 5(5)). 

In releasing funds, the registrar or judge may make an order that 
the judgment be paid by instalments and fix the amounts and terms 
of those instalment payments (Court Order Enforcement Act, 
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s. 5(2)). The court may vary an instalment order at any time if the 
creditor or debtor files an application and gives three days' written 
notice to the other party (s. 5(3)). 

H. PAYMENT OUT OF COURT [§8.38] 

Any monies paid into court are held pending payment out or fur
ther order of the court. 

The parties may agree to have all or a portion of the monies paid 
out of court (Court Order Enforcement Act, s. 13(4)). This proce
dure· is common when the parties have settled the matter of 
payment of the judgment themselves. The debtor must file a con
sent to payment out specifying: 

(1) the amount to be paid out; 

(2) the person or persons to whom the money is to be paid out. 
(F or example, the parties may agree that half the monies are 
to be paid to each party.) 

The consent to payment out form appears at FP 24. 

Alternatively, the creditor may apply for payment out of court. 
This application can be done by: 

(1 ) serving on the other party a notice of payment out; or 

(2) waiting three months and then having the money paid 
directly to the creditor, but only if the payment order was the 
result of a default order (see Court Order Enforcement Act, 
s.13(1)(b)). 

If the creditor takes the former option, the notice of payment out is 
to be either personally served or sent by registered mail (Court 
Order Enforcement Act, s. 13(3)). The creditor must file an affi
davit of service along with the notice. 

If the debtor does not file a letter disputing the payment out within 
ten days of service of the notice, the creditor can get the money 
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ENFORCING THE JUDGMENT [§8.39] 

paid out (Court Order Eriforcement Act, s. 13). Remember that if 
the notice is served by registered mail, the ten days commence 
after receipt has been acknowledged, not from the date of mailing. 
A copy of the notice of payment out is found at FP 39. 

If a dispute is filed, the matter will be set down by the registry for a 
hearing before a judge. 

Counsel should note that payment out of court applications in 
"pay-day loan" cases must be referred to a judge in accordance 
with the Practice Direction by the Chief Justice issued on Janu
ary 18, 2005. Pursuant to decisions by the court (A OK Payday 
Loans Inc. v. Watt, 2004 BCPC 467 and Consolidated Financial 
Corp. v. Forde, 2005 BCPC 209), such applications may be unable 
to proceed. 

I. RECOVERING COSTS [§8.39] 

Under s. 10 of the Court Order Enforcement Act, the registrar may 
allow the claimant the costs of issuing a garnishing order. These 
costs may include the following: (1) the registry fee for issuing the 
order; (2) the registry fee for swearing the affidavit; (3) the 
expenses for service of the documents on the debtor and the gar
nishee; and (4) the registry fee for swearing the affidavits of 
service. Additional expenses may be allowed at the discretion of 
the registrar. The creditor is entitled to recover costs if he or she 
succeeded in attaching monies and having them paid out of court; 
if the creditor takes further steps to recover on the judgment, he or 
she may include the costs in the amount still owing. If the garnish
ing order was not successful, the registrar may decide not to allow 
costs if the creditor went on a "fishing expedition" .. 

The costs for obtaining a garnishing order must be reasonable. 
Claimants may be required to prove the actual cost of service and 
not merely be granted a standard amount for service of process, as 
that could amount to a "windfall" for the claimant (see Consoli
dated Financial Corp. v. Malong, 2004 BCPC 280). 
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VIll. DEFAULT HEARING [§8.40] 

A. GENERAL [§8.41] 

If a debtor has refused to obey a payment schedule, the creditor 
may have the debtor brought before a court to request a further 
order, a warrant for arrest, or imprisonment of the debtor. 

Alternatively, under Rule 13(1), the creditor may request a default 
hearing if the debtor does not obey a payment schedule: 

(1) made in a settlement conference (Rule 7(14)(c)); 

(2) made in a trial conference (Rule 7.5(14)(b)); 

(3) made at the trial (Rule 11(4)); 

(4) made at a payment hearing (Rule 12(13)); or 

(5) changed under Rule 17(3). 

The creditor must complete a summons (Form 14; FP 62) and file 
it at the registry (Rule 13(2)). The registrar must then set down a 
default hearing. 

B. WHO MUST APPEAR [§8.42] 

If the debtor is an individual, that person must appear. 

If the debtor is a company, an officer, director, or employee may be 
summoned to the default hearing (Rule 13(3)). 

If the debtor is a partnership, a partner may be summoned to the 
default hearing (Rule 13(4)). 

® 
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C. WHAT THE DEBTOR MUST BRING TO THE 
HEARING [§8.43] 

[§8.43] 

The debtor need not bring any records or items to the default hear
ing unless the creditor describes the items on the summons 
(Rule 13(6)). Form 4 has a blank space to be filled in by the credi
tor, setting out what must be brought. Some suggested items are: 

(1) banking records; 

(2) financial statements; 

(3) tax returns and supporting documents; 

(4) payment records; 

(5) credit card statements; 

(6) utility bills; 

(7) RRSP statements; 

(8) lists of receivables; and 

(9) client lists. 

D. SERVICE [§8.44] 

Service of the summons must be made personally by a court bailiff 
or sheriff, at least seven days before the date of the default hearing 
(Rule 13(5)). 

E. THE HEARING [§8.45] 

At the hearing, the judge may: 

(1) confirm the terms of the payment schedule or other order 
(Rule 13(7)(a)); 
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(2) change the terms of a payment schedule or other order in any 
manner that the judge thinks is fair to the debtor and the 
creditor (Rule 13 (7)(b )); 

(3) order a warrant of imprisonment of up to 20 days if the 
debtor has not obeyed a payment schedule arid the judge 
considers the debtor's explanation, or lack thereof, to amount 
to contempt of court (Rule 13(8)); or 

(4) order a warrant of arrest if the person ordered by a judge to 
attend either in person or on having been served with a sum
mons, does not attend (Rule 13(9)). Ajudge may only make 
this order at the request of the creditor. 

IX. "VARRANTS OF ARREST [§8.46] 

Rule 14(1) provides that warrants for arrest can be issued ill 

response to disobedience of three Small Claims Rules: 

(1) Rule 9(7), disobeying a summons; 

(2) 'Rule 12(15), failing to attend a payment hearing; and 

(3) Rule 13(9), failing to attend a default hearing. 

A warrant for arrest can only be issued by a judge, or, in the case of 
a failure to attend a payment hearing, a judge or a justice of the 
peace. If a witness disobeys a summons, the court can issue 
the warrant on its own volition (Rule 9(7)). For a warrant under the 
other two Rules, the creditor must first request such a remedy. A 
formal application is optional if the creditor requests a warrant. 
The creditor can simply make the request at the hearing when the 
person fails to attend (Rule 17(13)). 

A warrant is prepared by the court, in Form 9 (FP 71). Once issued 
by the registry, the warrant is valid for 12 months (Rule 14(8)). 
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ENFORCING THE JUDGMENT [§8.46] 

The warrant is then served by the registry on the person named 
(Rule 14(1)). The registrY can do so by leaving a copy of it with 
the person, or mailing it to the person by registered mail, regular 
mail or e-mail (Rule l8(12)(b) and (c)). 

What happens after the warrant is issued depends on whether the 
warrant is served: 

(1) Rule 14(6) provides that should the person attend court vol
untarily after notification that a warrant exists (by, for 
example, a telephone call from the registry or a sheriff), the 
warrant is cancelled (that is, before it is served). Rule 9(8) is 
to the same effect. Presumably the person is then free to 
leave, without sanction. That would be the logical conse
quence, given the lack of a warrant on which the court could 
act. However, Rule 9(9) provides that, despite the automatic 
cancellation of the warrant, the judge may release a reticent 
witness on conditions or detain that person until his or her 
presence is no longer required. 

(2) Rule 14(2) provides that, after being served with a warrant, 
the person named may contact the registry to attend volun
tarily. If the person then attends court voluntarily, the warrant 
is automatically cancelled (Rule 14(6)). However, the person 
is normally asked to appear before a judge who will ensure 
that he or she understands the consequences of a future fail
ure to appear (namely, a warrant for immediate arrest). The 
judge or justice of the peace may release the person and may 
order the person to attend on another date (Rule 14(5)). 

(3) If the person served with a warrant does not arrange to 
appear in court voluntarily within seven days of service, a 
sheriff or peace officer may arrest the person (Rule 14(3)). 
With service by mail deemed to take effect 14 days after 
mailing (Rule 18(13)), a person cannot be arrested until at 
least 21 days after the warrant was mailed. After arrest, the 
person must be brought promptly to court (Rule 14(4)). The 
person can be brought before a judge or a justice of the peace 
(Rule 14(5)). The judge or justice may release the person and 
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may order the person to attend on another date (Rule 14(5)). 
If the person fails to appear on that date, a judge (not a jus
tice of the peace) may issue a warrant for immediate arrest 
(Rule 14(7)), or the person may be imprisoned for contempt 
(Rule 19(1)(d)); there is no right at this point to a voluntary 
appearance. 

lThe court may make orders that the registry try to contact the 
:debtor, or that the debtor may be released only upon posting secu-

l
irity (Martin v. Universal Cleaning Equipment Inc .. (c.o.b. Kirby 
:Home Products), 2005 BCPC 234). 
I 

I See FP 49 for a sample order following an appearance on a 
I warrant. 

If a warrant is issued for the arrest of a debtor or officer, director, 
or employee of a corporate debtor, this step does not stop execu
tion proceedings. The creditor can continue to take steps to recover 
on the ju<foament (Rule 11(18)). 

x. WARRANTS OF IMPRISONIVIENT [§8.47] 

A warrant of imprisonment (Form 15; FP 72) may be issued under 
Rule 13(8) if a debtor has refused to obey a payment schedule (see 
§8.41), or under Rule 19(1), if a person has disobeyed the court at 
a hearing in one ofthe ways specified (see §8.46). 

The warrant is prepared by the registry and should name a correc
tional centre where the person named is to be taken (see 
Rule 15(1)). 

If a judge issues a warrant of imprisonment, a sheriff or peace offi
cer may arrest the person named in the warrant and deliver that 
person to the director of the correctional centre named in the war
rant (Rule 15(1)). 

; A warrant of imprisonment remains in force for 12 months from 
: the date of its issue. If not served within that time, it ·expires 
. (Rule 15(2)). 

1 11 r. 
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A. IMPRISONMENT UNDER RULE 13(8) [§8.48] 

Under Rule 13(8), a judge may issue a warrant of imprisonment if 
a debtor refuses to obey a payment schedule and the judge consid
ers the debtor's lack of a satisfactory explanation to amount to 
contempt of court. 

If a warrant of imprisonment is issued under Rule 13(8), the person 
named cannot be imprisoned for more than 20 days (Rule 13(8)). 

If imprisoned under Rule 13(8), the debtor has options to secure 
release: 

(1) the debtor may pay the amount stated in the warrant to the 
registrar, peace' officer, or warden who has custody of the 
person (Rule 15(3)); 

(2) if the money is paid to the registrar, the registrar must issue a 
receipt to the debtor and pay the amount to the creditor (if 
the debtor has not yet been arrested, the registrar must cancel 
the warrant of imprisonment) (Rule 15(4)); 

(3) if the money is paid, or a receipt shown, to a sheriff, peace 
officer, or warden, the debtor must be released (Rule 15(5)). 
The sheriff, peace officer, or warden must then forward the 
money to the registry for payment to the creditor 
(Rule 15(6)). 

If the debtor does not secure his or her release from custody, and 
serves the time, the debt is not released and the creditor remains 
free to collect it (Rule 15(7)). 

B. IMPRISONMENT UNDER RULE 19(1) [§8.49] 

Under Rule 19( 1), a judge may issue a warrant of imprisonment if 
a person at a hearing: 

(1) refuses to be sworn or afiirm, or answer a question; 

(2) refuses to produce a record or other evidence; 
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(3) does not obey a direction of a judge; or 

: (4) repeatedly fails to attend court when summoned or ordered 
to do so and does not provide adequate reasons for failing to 
attend. 

For a warrant to be issued under Rule 19(1), the person must refuse 
while in the courtroom. If the person is not in the courtroom, no 
warrant can be issued. If a warrant of imprisonment is issued under 
Rule 19(1), the person named cannot be imprisoned for more than 
three days. A person imprisoned under Rule 19(1) cannot secure 
his or her release by payment of the judgment, but he or she may 
apply to a judge for release on conditions, as may be set by the 
judge (Rule 19(4)). 

Rule 19 should be used as a last resort, but at the same time, the 
integrity of the court process must be considered (Vanco'uver (City) 
v. Lam, [1994] B.C.J. No. 1582 (QL) (prov. Ct.)). 

. 
XI. CONTEMPT [§8.S0] 

Contempt, as defined in Rule 19, is when a person, at a hearing 
before a judge, refuses to be sworn, affirm, answer a question, or 
produce a record or other evidence; fails to obey a direction of the 
judge; or repeatedly fails to attend court and does not provide ade
quate reasons for failing to attend. 

A judge may then: 

(1 ) issue a warrant of imprisonment requiring the person to be 
imprisoned for not more than three days (Rule 19(1)); 

(2) dismiss a claim or application under Rule 19(2) if the person 
IS: 

(a) the claimant or applicant; 

(b) an officer, director, or employee who is an authorized ~ 
representative of the claimant or applicant; or \:!J) 
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( C) a partner or manager of a partnership that is the claim
ant or applicant; 

(3) continue as if no reply had been filed under Rule 19(3) if the 
person IS: 

(a) the defendant or a third party; 

(b) an officer, director, or employee who is an authorized 
representative of the defendant or a third party; or 

( c) a partner or manager of a partnership that is the defen-
dant or a third party. 

(If the claim was in debt, the claimant or defendant would 
have a default order. If the claim was not in debt, the claim
ant or defendant would no longer have to prove liability but 
would still have to prove damages or the relief sought.) 

Rule 19 establishes a court's power to punish contempt in the face 
of the court. If the person is outside the courtroom or before a 
registrar, contempt cannot be found. 

XII. SEARCHES [§8.51] 

A judgment is only as valuable as the ability to realize on it. The 
first step toward realization is to identify any assets owned by the 
debtor. According to D.R. McGowan, in "Where There is a Will, 
There is a Way: Locating Assets and Initiating Legal Ptoceedings" 
in Creditors' Remedies-1999 (CLEBC, 1999), the following are 
some of the searches that a creditor may conduct to obtain infor
mation about the debtor's ability to satisfy a ju<fvoment: 

(1) Land Title Office. This online search reveals the debtor's 
registered interests in lands in British Columbia. Searches 
must be done for each land title district. Title will indicate 
the date of last transfer, charge holders, and pending litiga
tion for property. The searcher must ensure that the style of 
cause in any action is consistent with the identification of the 
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(2) 

(3) 

(4) 

debtor in the land title search, to ensure that a ju<fvoment can 
be registered once obtained. Land title searches can also 
reveal other pending actions against the debtor, which in tum 
may reveal further useful information in court registry files. 
Searches can be done by both address and name. Address 
searches often reveal corporate land owners related to the 
personal debtor. 

BC Assessment Online. This online search shows the current 
assessed value of any real property, and the timing and value 
of recent transfers. 

Company Searches. This online search identifies current and 
former corporate names, the date of incorporation, the date 
of the last annual report, the names and addresses of direc
tors and officers, the location of registered and records 
offices, and whether the company is in receivership. A name 
search can reveal similarly named companies that may have 
corporate affiliations. The search can also identify the capac
ity of the company at the time of the contract, and the 
company's current capacity. Note that some registered assets 
may still be under a former corporate name. The timing of 
incorporation may be relevant to potential personal liability 
for pre-incorporation contracts. The date of the last annual 
report provides clues as to the possibility of the company 
being dissolved. Names and address of directors and officers 
can reveal the location of their residences and potential ties 
to corporate shareholdings. 

Personal Property Registry. This online search reveals per
sonal property subject to a registered security interest by 
another creditor. Search results identify secured creditor, 
base debtor, and co-debtors. The existence of related 
co-debtors may provide an additional source of recovery. 
The terms of security interests are obtainable from the 
secured creditor and can provide clues as to equity. The 
timing of security interests can be critical in identifying 
potential non-arm's length fraudulent preferences. 

6) 
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(5) Motor Vehicle Search. This request is made in writmg, 
enclosing the judgment; the results reveal whether the debtor 
is the registered owner of any vehicles. 

(6) Bank of Canada Search. This search is made either in writing 
or online. Search results reveal whether a corporate debtor's 
inventory is subject to a registered charge under s. 427 of the 
Bank A ct. 

(7) Credit Bureau. This online search provides the debtor's 
credit rating, and gives clues of the debtor's overall financial 
status. It includes the debtor's social insurance number, date 
of birth, spouse, employer, current and former addresses, 
outstanding litigation and judgments, and credit relation
ships. Please note, however, that pursuant to the Business 
Practices and Consumer ProtectionAct, S.B.C. 2004, c. 2, a 
credit report cannot be obtained without the debtor's consent. 

(8) Skip Tracing. This search is conducted by an investigation 
company, and provides information about the debtor's 
whereabouts as well as information about the debtor's assets 
and lifestyle. 

(9) Court Registry. This search is normally conducted by agents 
for each court registry, and shows whether the debtor is 
involved in any actions against other parties. Court searches 
can now be conducted online through Court Services Online: 
see https://eservice.ag.gov.bc.ca/cso/index.do. A file search 
can also reveal what other people already know about the 
debtor. The Creditor Assistance Act can also give the creditor 
a means of sharing in the fruits of someone else's labour. 

(10) Court Bailiff Search. This search is conducted by agents for 
each jurisdiction; it reveals whether the debtor is subject to 
an outstanding writ of execution and the identity of the judg
ment creditor. A telephone call to the judgment creditor may 
reveal what the party knows about the debtor. The Creditor 
Assistance Act can also give the creditor a means of sharing 
the fruits of someone else's labour. 
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(11) Probate RegiStry. This search is conducted by agents for 
. each court registry; it reveals whether the debtor is a 

beneficiary of an estate. If the debtor is a beneficiary, it may 
be possible to issue a: garnishing order or obtain an assign
ment of proceeds of the estate. 

(12) Bankruptcy Registry. This search is conducted through the 
office of the Superintendent of Bankruptcy by telephone or 
written request; it reveals whether the debtor (either corpo
rate or individual) has made an assignment in bankruptcy. 

(13) Unclaimed Bank Balance Search. This online search of the 
Bank of Canada's website reveals whether a debtor has an 
unclaimed balance in a Canadian financial institution. While 
the sum in each account may be insignificant, the search is 
fast and free and may identify an account subject to 
garnishment. 

(14) Business Licence Search. This search is conducted by an 
agent in each municipality (usually through the municipal 
offices); the results reveal whether the debtor owns or oper
ates a business, and if so, the location and type of business. 

(15) Ship Registry Search. This search is conducted by an agent 
or by written request; it reveals whether the debtor owns a 
registered vesseL Registries are maintained at all major ports 
by reference to the name of the vessel or its registration num
ber. There is also an onlme vessel registration query system 
at www.tc.gc.ca/shipregistry/menu.asp. Unfortunately, many 
vessels are not registered. 

(16) Manufactured Home Registry Search. This online search 
reveals whether the debtor is the owner of a mobile or manu
factured home. 

(17) Telephone Directories. Numerous directories are available, 
all of which are usefuL The Telus White pages, both current 
and historical, are a gold mine of names, addresses, and tele-
phone numbers. Criss Cross offers a way to match telephone q 
numbers to addresses and vice versa, coupled with the ability ~ 
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to contact neighbours who frequently offer assistance by 
informing callers of forwarding addresses. Prophone is a 
CD-Rom version of most Canadian telephone directory 
white pages, and can be searched with very little 
information, to identify current addresses and telephone 
numbers of wayward debtors. Business directories typically 
list all small businesses in the Vancouver and Lower 
Mainland areas, including business addresses, telephone 
numbers, and principals. 

(18) Internet. For the technophile, something new is added daily. 
At the very least, an Internet search may reveal the debtor's 
web page and the information that somewhere out there is a 
computer vulnerable to seizure. Increasingly, searches 
through Google or social networking sites such as Facebook 
and MySpace can reveal information about a person. Some 
of the more useful sites are: 

( a) to help locate addresses and phone numbers in Canada, 
or around the world: 

Superpages-business and . www.superpages.com 
people fmder 

Canada: 411 www.canada411.ca 

Google www.google.com 

(b) to provide information and links to publicly traded 
compames: 
Tl'v1X Group 

Marketwire 

advice for investors 

Yahoo ! Finance 

www.tmx.com 

www.marketwire.com 

www.adviceforinvestors.com 

finance. yahoo. com 

(c) to locate lawyers throughout Canada and around the 
world: 
Martindale & Hubble 

Canadian Law List 

www.martindale.com 

www.canadianlawlist.com 

See also "Searches at a Glance" hl British Columbia Creditors' 
Remedies-An Annotated Guide (CLEBC, 2001-). 

@ 
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• Employment Overview (Day 2) 
o Materials available at the workshop and online after the conference  
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• EI Appeals and the Social Security Tribunal Workshop (Day 2)  
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EMPLOYMENT INSURANCE

QUALIFYING FOR 
REGULAR BENEFITS
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Interruption of Earnings

• 7 days during which no work is performed 
and no earnings are received

Number of Hours Needed 

Regional Rate of Unemployment Hours

6% and under 700
more than 6% but not more than 7% 665
more than 7% but not more than 8% 630
more than 8% but not more than 9% 595
more than 9% but not more than 10% 560
more than 10% but not more than 11% 525
more than 11% but not more than 12% 490
more than 12% but not more than 13% 455
more than 13% 420
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2013
Jan  Feb  Mar  Apr  May  June  July  Aug Sept  Oct  Nov  Dec

Worker laid-off and 
applies Sept 1, 2013            

Qualifying Period

2012
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

2011
Jan Feb Mar Apr May June July Aug Sept Oct Nov DecJan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

-----------------------------------------------------------------------------------------------------

Red = Qualifying Period (52 weeks)

New Entrants and Re-entrants

• New / Re-entrants need 910 hours to qualify for EI• New / Re-entrants need 910 hours to qualify for EI

• Claimant is a new /re-entrant if they had less than 
490 hours of workforce attachment in year prior to 
the qualifying period
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2013
Jan  Feb  Mar  Apr  May  June  July  Aug Sept  Oct  Nov  Dec

Worker laid-off and 
applies Sept 1, 2013            

Qualifying Period

2012
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

2011
Jan Feb Mar Apr May June July Aug Sept Oct Nov DecJan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

-----------------------------------------------------------------------------------------------------

Red = Qualifying Period (52 weeks)

Blue = New Entrants (52 weeks before qualifying period, 490 hours)

Late Applications
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2013
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

Laid-off May 1, 2013              Applies for EI 
Sept 1, 2013

2012
Jan  Feb  Mar  Apr  May June July  Aug  Sept  Oct   Nov  Dec

2011
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

-----------------------------------------------------------------------------------------------------

Red = Qualifying Period (52 weeks)

Antedates
• Basically means backdating the application 

to the week the client stopped workingto the week the client stopped working

• Commission will automatically antedate if 
application filed within 4 weeks

• Beyond that must show good cause for 
delay
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Disqualifications
• Lose job due to your own misconduct

“Miscond ct” means illf l cond ct“Misconduct” means willful conduct 
inconsistent with the due and faithful 
discharge of employment duties.

• Voluntarily quitting without just cause
“J t ” th l i t h d“Just cause” means the claimant had no 
reasonable alternative to quitting given all the 
circumstances, including those set out in 
section 29(c) of the EI Act

WHAT DO I GET IF I 
QUALIFY?
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2014
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

THE BENEFIT PERIOD

Laid-off and applies 
Sept 1 2013

2013
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

2012
Jan  Feb  Mar  Apr  May  June  July  Aug  Sept  Oct  Nov  Dec

Sept 1, 2013

-----------------------------------------------------------------------------------------------------

Green = Benefit Period (52 weeks)

Red = Qualifying Period (52 weeks)

Weeks of Benefits

• Determined by number of insurable hours in• Determined by number of insurable hours in 
qualifying period and unemployment rate in region

• Must all be claimed before benefit period ends

• Don’t need to claim benefits in consecutive weeks
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How Much Money Do I Get?

• 55% of average weekly earnings

Regional Rate of Unemployment Number of Weeks
not more than 6% 22
more than 6% but not more than 7% 21
more than 7% but not more than 8% 20
more than 8% but not more than 9% 19
more than 9% but not more than 10% 18more than 9% but not more than 10% 18
more than 10% but not more than 11% 17
more than 11% but not more than 12% 16
more than 12% but not more than 13% 15
more than 13% 14

Waiting Period

• All claimants must serve a 2 week waiting 
period during which they cannot receive 
benefits.
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STAYING ON REGULAR BENEFITS

••Be available and looking for work.Be available and looking for work.gg

••Accept suitable employment.  Accept suitable employment.  

••Remain in Canada.Remain in Canada.

••Follow directions from EI staff.Follow directions from EI staff.

••Report to EI.Report to EI.

New Definition of Suitable 
Employment

General considerations
• Health and physical capabilitiesHealth and physical capabilities
• Hours of work not incompatible with family obligations or religious 

beliefs
• Nature of work not contrary to moral or religious beliefs
• Commuting time not greater than 1 hour (unless claimant should 

expect a higher commuting time based on region or previous job).

Creates 3 different categories of workers with different responsibilities 
for each:
• Long-Tenured Workers
• Frequent Claimants
• Everyone else
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Long-Tenured Workers 

• Fewer than 36 weeks of benefits in last 5 years
• Paid at least 30% of the maximum employeePaid at least 30% of the maximum employee 

premiums in 7 of last 10 years.

Must Accept 
• In first 18 weeks of claim, any job in same 

occupation at 90% of previous payoccupation at 90% of previous pay
• After that, any job in a similar occupation at 80% 

of previous pay.

Frequent Claimants

• In last 5 years, has received at least 60 
bi d k f l b fit 3combined weeks of regular benefits over 3 

different claims.

Must accept:
In first 6 weeks of claim any job in a• In first 6 weeks of claim, any job in a 
similar occupation at 80% of previous pay

• After that, any job at which the claimant is 
qualified to work at 70% of previous pay.
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Everyone Else

• In first 6 weeks, any job in same 
ti t 90% f ioccupation at 90% of previous pay

• From week 6 until week 18, any job in 
similar occupation at 80% of previous pay.

• After that, any job at which the claimant is 
qualified to work at 70% of previous pay.

Earnings while on EI

• You can work part-time and get EI. 

• Earning threshold is 90% of benefit 
rate.

• 50% of earnings will be deducted up 
to threshold, 100% above threshold. 
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SPECIAL BENEFITS

5 Kinds of Special Benefits

• Sickness (medical) benefits
• Pregnancy 
• Parental
• Compassionate Care
• Parents of critically ill children

* All require 600 hours to qualify *
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Medical Benefits

• Maximum of 15 weeks

• Unable to work due to illness, injury or 
quarantine

• Would have been available to work had it 
not been for the illness, injury or 
quarantine 

Pregnancy Benefits

• Maximum 15 weeks

• Can establish a claim up to 8 weeks 
before due date

• Entitlement to maternity benefits ends 17 
weeks after delivery
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Parental Benefits

• Maximum of 35 weeks• Maximum of 35 weeks

• Must be collected within 52 weeks of child 
being born or placed with parents

• Either partner may collect parental benefits, 
parents can split benefits

Compassionate Care Benefits

• Maximum 6 weeks

• Payable if claimant is caring for a family 
member who faces a significant risk of 
death in the next 26 weeks.

• “Family” is broad and includes anyone 
who considers you like a close relative.
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Parents of Critically Ill Children

• 35 weeks of benefits

• Leave from work to provide care or support 
to a child with a life-threatening illness or 
injury.

Penalties
• Can be imposed if claimant knowingly provided 

false or misleading informationfalse or misleading information

• Generally a monetary penalty, however, 
Commission may impose a “warning” instead.

• Can appeal the amount of a penalty if the 
Commission considered an irrelevant factor or 
failed to consider a relevant factor.
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Violations
• In addition to a penalty, Commission may 

impose a “violation”impose a violation

• Violations increase the number of hours a 
claimant requires to qualify for EI for the next 
260 weeks 

• Increase in weeks depends on severity of 
violation measured by benefits wrongly paid

New Appeal System
Deadline New evidence?

Commission Reconsideration 30 days Yes

Appeal to Social Security Tribunal
General Division

30 days Yes

Appeal to Social Security Tribunal
Appeal Division 

30 days Generally no.
- Error of law or jurisdiction
- Procedural unfairness
- Perverse and capricious finding 

of fact unsupported by the 
record
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Appeals to the General Division

An appeal must be in the form set out by the Tribunal on its website and 
contain all of the following information before it will be considered complete:

• a copy of the decision; 
• the date the decision was communicated to the appellant;
• the appellant’s full name, address, telephone number and, if any, facsimile 

number and email address; 
• The name, address, telephone number and, if any, facsimile number and 

email address of any representative;
• the grounds for the appeal;• the grounds for the appeal;
• any documents or submissions that the appellant relies on in their appeal;
• an identifying number of the type specified by the Tribunal on its website for 

the purpose of the appeal; and
• a declaration that the information provided is true to the best of the 

appellant’s knowledge.

Summary Dismissal

• A big change in the new system is that the 
General Division can summarily dismiss anyGeneral Division can summarily dismiss any 
appeal that has no prospect of success without a 
hearing.

• The General Division must give notice that it is 
thinking about doing this and allow forthinking about doing this and allow for 
submissions.  
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General Division Decision Making

• No longer an automatic in person hearing.  
M t ill b b t l fMost will be by teleconference or 
videoconference.  Can even be by written 
question and answer.

• Likely (though not for sure) have Charter• Likely (though not for sure) have Charter 
jurisdiction.   

Appeals to the Appeal Division

• Now need leave to appeal.

• Leave to appeal will be denied if appeal has no 
reasonable chance of success.

• No leave to appeal is needed if the General Division 
summarily dismissedsummarily dismissed.  
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Applications for Leave to Appeal

An application for leave to appeal must be in the form set out by the Tribunal on 
its website and contain all of the following information for it to be considered 

l tcomplete:

• a copy of the decision in respect of which leave to appeal is being sought;
• the applicant’s full name, address, telephone number and, if any, facsimile 

number and email address;
• The name, address, telephone number and, if any, facsimile number and 

email address of any representative;
• any statements of fact that were presented to the General Division and thatany statements of fact that were presented to the General Division and that 

the applicant relies on in the application;
• the grounds for the application;
• an identifying number of the type specified by the Tribunal on its website for 

the purpose of the application; and
• a declaration that the information provided is true to the best of the applicant’s 

knowledge.

Appealing a Summary Dismissal 

An appeal from a decision to summarily dismiss must be in the form set 
out by the Tribunal on its website and contain:

• a copy of the decision to summarily dismiss;
• the appellant’s full name, address, telephone number and, if any, facsimile 

number and email address; 
• the name, address, telephone number and, if any, facsimile number and 

email address of any representative;
• any statements of fact that were presented to the General Division and that 

th ll t li i th lthe appellant relies on in the appeal;
• the grounds for the appeal;
• an identifying number of the type specified by the Tribunal on its website for 

the purpose of the appeal; and
• a declaration that the information provided is true to the best of the 

appellant’s knowledge.
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Other changes in new SST system
• No extensions of time for late appeals beyond 1 year

• Second adjournment only granted in “exceptional 
circumstances”

• Send appeals and information directly to SST only

• If the client has an advocate the SST will generally• If the client has an advocate, the SST will generally 
communicate with advocate only

• SST will only reconsider one of its decisions once, and 
request must be made within 1 year of the decision.

Insurability Rulings and Appeals

• The Canada Revenue Agency has exclusive power to 
d t i t i EI tt hdetermine certain EI matters, such as:

o Whether the employment is covered by EI

o If so, when employment began and ended

o How many hours and earnings the person had
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Insurability Appeals
Deadline New Evidence

Request for initial ruling Worker - June 30 of next calendar year

Commission – Anytime

Yes

Appeal to Minister of 
National Revenue

90 days Yes

Appeal to Tax Court 90 days YesAppeal to Tax Court 90 days Yes

Research Resources
• Digest of Benefit Entitlement Principles 

• Annotated EI Act

• Service Canada website

• Social Security Tribunal Websitey

• CUBs (Decisions by the Umpire) 
• EI Jurisprudence Library
• Decisions favorable to workers
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• Update on the new Family Law Act and case law (Day 1)  
o powerpoint 
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• Overview of child protection (Day 1)   
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• MCFD and Aboriginal Clients  (Day 3) (see Aboriginal issues)  
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+

Family Law Act Family Law Act 
Update

Legal Services Society
2013 Training Conference
John-Paul Boyd
Canadian Research Institute for Law and the Family
8 October 2013

+
Overview

 How we got here from thereg

 Determining the applicable legislation

 Determining the best interests of children

 Determining and defining guardianship

 Relocation, relocation, relocation

 Determining and varying support 

 Family violence, protection orders and misconduct



11/6/2013

2

+

How we got here from 
there.

+
A brief history

 Bill 16 tabled on 11 November 2011 and passed as Family Law p y
Act twelve days later
 No meaningful debate in legislature, but remarks of Attorney 

General have proven useful

 Royal assent given 24 November 2011

 Amendments to PCFR and SCFR published on 18 June 2012
 Implement new terminology new concepts Implement new terminology, new concepts

 Define new procedures

 Remove references to concepts not carried forward

 Some unrelated but substantive changes included
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+
A brief history

 Effective date of 18 March 2013 announced on 19 June 2012J

 Regulations to Family Law Act published on 26 November 2012
 Role of Family Justice Counsellors

 Establishes training required of persons, including non-lawyers, 
serving as family law mediators, family law arbitrators and 
parenting coordinators

 Adopts and adapts Child Support Guidelines for the Family Law Act

 Sets limit of $10,000 for children’s property managed by guardians 
without court order

 Provides form for appointment of standby and testamentary 
guardians

+
A brief history

 Further amendments to PCFR and SCFR published on 5 p
February 2013
 New rules for evidence, and due dates for evidence required in 

applications for appointment as guardian (PCFR 18.1, SCFR 15-2.1)

 Set out new form required for guardianship applications (PCFR 
Form 34, SCFR Form F101)

 Family Law Act and rules amendments in force 18 March 2013
 Much judicial consternation about: cases closed before effective 

date but with judgment reserved; cases in the middle of trail; 
applications brought to vary cases decided under old act

 No transitions provisions except in respect of property
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+

The Divorce Act versus 
the Family Law Act.

+
Operational incompatibility

Hansen v Mantei-Hanson, 2013 BCSC 876, Humphries J., , p J

 Relocation case; DA pled in claim, DA and FRA in 
counterclaim. When there is no “operational incompatibility” 
between federal and provincial legislation order can be 
made under either act although it is preferable to use federal 
legislation; when operational incompatibility exists, doctrine 
of paramountcy prevails and federal legislation must be 
used  Court reviews mobility authorities under DA and FRA used. Court reviews mobility authorities under DA and FRA 
and provisions of FLA and concludes “the new Act is not 
easily and conveniently compatible with the DA because the 
concept of guardianship in the new Act subsumes the 
concept of custody.”
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+
Filling the gaps

Rashtian v Baragoush, 2013 BCSC 994, N. Smith J.g , , J

 Parenting case; DA and FRA pled in claim, FRA in 
counterclaim. Court relies on Hansen v Mantei-Hansen to 
“deal with custody” under the DA, “supplemented as 
necessary by orders under the FLA on guardianship.” 

+

The best interests of 
the child.
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+
Factor-by-factor analysis

G.B. v L.A.P., 2013 BCSC 1490, Watchuk J., , J

 Application to determine choice of child’s kindergarten. 
Court determines that as matter concerns child’s education, it 
is “an issue respecting guardianship” which will also affect 
the parenting arrangements for the child. Court holds that 
applicable test is that set out in FLA s. 37, and that court must 
consider “all of a child’s needs and circumstances” under s. 
37(1) in addition to the s s  (2) factors  Court then conducting 37(1) in addition to the s-s. (2) factors. Court then conducting 
analysis by reviewing facts in light of each of s. 37(2) factors.

+
Application to Divorce Act cases

Pozzobon v Pozzobon, 2013 BCSC 1226, Grauer J., , J

 Application under DA to vary order on parenting 
arrangements. Although matter brought under DA, court 
holds that factors at FLA s. 37(2) to provide “a useful basis for 
analyzing where the best interests” of the child lie.
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+

Determining standing 
as guardian.

+
Presumption of guardianship

S.T.H. v R.M.G., 2013 BCPC 114, Hamilton J., , J

 Application by father for sole guardianship of two children. 
Parties had joint custody and joint guardianship of one child 
under consent order, but order non addressing status in 
relation to second child. As a result of consent order, parties 
found to both be guardians of first child under FLA s. 251; 
court concludes that both parties are guardians of second 
child under s  39(1)  Court holds that legislature intended to child under s. 39(1). Court holds that legislature intended to 
establish a presumption of guardianship.
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+
Effect of interim orders

J.C.P. v J.B., 2013 BCPC 94, Merrick J.J J J

 Parties separated after birth of child, interim order providing 
father with access and entitlement to be advised of matters 
concerning the child’s health care. Application to determine 
effect of FLA s. 251 as to whether father is “person with 
contact” or guardian in advance of trial. Mother arguing 
order provides only access and that father therefore not 
guardian. Court observes that interim order did not 
determine custody or guardianship and that purpose of s  determine custody or guardianship and that purpose of s. 
251 is as guide to interpretation of pre-FLA orders, not 
intended to deprive party of substantive rights. Court 
concluding that terms of order regarding health care 
providing father with measure of guardianship in any event, 
and that father is therefore a guardian.

+
Regular care of child

T.F. v A.D., 2013 BCPC 205, G. Brown J., , J

 Application to determine parenting arrangements of child 
following interim order for sole custody to mother. Court 
observes that as a result of interim order, mother is 
“technically speaking” the child’s only guardian. However, 
given extent of father’s contact with child, court “makes” 
father a guardian under FLA s. 39(3)(c). 
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+
No presumptions, please

Director and L.M.P., 2013 BCPC 206, Frame J., , J

 Father seeking guardianship of child in combined CFCSA 
and FLA proceeding. Father never resided with child, had not 
regularly cared for child and no agreement between parents 
that father be a guardian, court concluding father not a 
guardian under FLA s. 39.

+
Loss of guardianship by agreement

T.C. v S.C., 2013 BCPC 217, Dhillon J., , J

 Parties separating in 2007, a few months after birth of child, 
and signing separation agreement under which mother 
having sole guardianship and father having unspecified 
access, but not determining custody. Father’s access later 
specified by order giving him equivalent of every other 
weekend and two evenings each week. Threshold issue 
arising on relocation application as to father’s status  Court arising on relocation application as to father s status. Court 
concluding that under FLA ss. 251(2) and 39(2), parties 
making agreement under which father not a guardian, and 
therefore without standing to object to relocation under s. 68. 
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+

Applying for 
guardianship.

+
Affidavit not required

D. v D., 2013 BCPC 135, Merrick J., , J

 Combined CFCSA and FRA action. Relatives seeking orders 
appointing themselves as guardians in place of parents. 
Court relieves applicants of obligation to file Form 34 
affidavit required by PCFR 18.1(4), holding that the affidavit 
“is not required as the evidence at trial establishes the 
information required in each case.” Court concludes that 
evidence supports appointment of two of three relativesevidence supports appointment of two of three relatives.
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+
Affidavit required

M.C. v D.C., 2013 BCPC 212, Low J., , J

 Application by father for guardianship under FLA s. 39(1). 
Father not complying with PCFR 18.1, arguing that 
requirements only apply to person seeking guardianship 
under s. 39(3). Court holds that PCFR 18.1 makes no 
distinction in status and is mandatory, and that person 
applying for guardianship must file PCFR Form 34 affidavit 
before application can be heardbefore application can be heard.

+
Records checks required

Director and L.M.P., 2013 BCPC 206, Frame J., , J

 Pretrial application to determine whether applicant must 
obtain criminal records check and nature of check required. 
Court notes that nothing in FLA s. 51 or in PCFR 18.1 requires 
production of records check, just text of Form 34. Court 
reviews different species of records checks, their costs and 
their drawbacks. Court concluding that FLA required 
vulnerable sector criminal records check  however applicant vulnerable sector criminal records check, however applicant 
unable to obtain this on his own and legislation inadequate to 
allow court to make order against police. Court concluding 
that only recourse is to ask, but not order, the applicant to 
attend the police and request a fingerprint search.
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+
Interim guardianship, part one

T.C. v S.C., 2013 BCPC 217, Dhillon J.J

 Mother applying to relocate with child, father lacking 
standing to object to relocation under s. 68. Court exercising 
power under s. 261(1) and PCFR 18.1(2) to make interim 
order appointing the father as a guardian because order is 
“in the best interests of the child and also in the interests of 
the administration of justice to permit a parent who has had a 
significant role in the life of a child to have relocation 
application considered on the basis of the parent having the application considered on the basis of the parent having the 
status of a guardian of the child,” and because “to deny 
standing to the father to argue for his parental rights is to fail 
to consider a just and reasonable approach in this family law 
dispute.” Father required to file supporting materials within 
60 days under PCFR 18.2(4). 

+
Interim guardianship, part two

D.P. v. S.S. and L.S., 2013 BCPC 181, Gallagher J., , g J

 Applications by all parents and maternal grandmother, for 
guardianship of child. Both parents struggled with drugs and 
alcohol, mother placed child into care of grandmother many 
years ago. Court holds that father not presumptively a 
guardian as he never lived with the child and that 
grandmother not a guardian as she is not a parent. Court 
gives interim guardianship to all parties for 90 days to allow gives interim guardianship to all parties for 90 days to allow 
time for filing the affidavits required by PCFR 18.1, and 
orders that all three have parental responsibilities under FLA 
s. 41 and that the mother and father have specified parenting 
time with the child. 
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+

Applying for removal 
of guardianship.

+
“Sole” guardianship, part one

J.L.M. v G.A.T., 2013 BCPC 96, Frame J.J , , J

 Application for “sole guardianship” by mother. Parties living 
together at time of child’s birth and father therefore guardian 
under FLA s. 39(1). Court concludes presumption of 
guardianship under s. 39(1) is subject to s-s. (2), and that 
court may use s-s. (2) to order that a person is not a guardian. 
Court holds that it would have made an order to a similar 
effect under s  51(1)(b) terminating guardianship if it had not effect under s. 51(1)(b) terminating guardianship if it had not 
concluded that it had jurisdiction under s. 39(2).
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+
“Sole” guardianship, part two

S.T.H. v R.M.G., 2013 BCPC 114, Hamilton J., , J

 Application by father for sole guardianship. Court holds that 
only way to give a guardian “sole guardianship” is to remove 
the other guardian under s. 51(1)(b), however FLA provides 
no guidance regarding factors to consider. Court turns to s. 
37(1) for proposition that only best interests of child are to be 
considered and reviews each factor set out in s. 37(2) to 
conclude that both parents will remain guardians  conclude that both parents will remain guardians. 

+
“Sole” guardianship, part three

D.G. v A.M., 2013 BCPC 134, Burdett J., , J

 Father applying for “sole guardianship” of child in combined 
CFCSA and FLA case. On the facts, both parents guardians 
under FLA s. 39(1). Court not removing mother as guardian 
but ordering that child remain in care of father, with mother 
having supervised parenting time and father having “sole 
parental responsibilities,” save that mother will have right to 
information about child’s health and education under s  information about child s health and education under s. 
41(1)(j).
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+
Test to remove guardianship

D. v D., 2013 BCPC 135, Merrick J., , J

 Combined CFCSA and FRA action. Relatives seeking orders 
appointing themselves as guardians and removing parents. 
Court holds that such orders should not be made unless in 
the best interests of the children, and “can only occur in the 
most extreme situations” after assessing “whether, through an 
allocation of parenting responsibilities, it continues to be in 
the best interests of the children that the parent remain a the best interests of the children that the parent remain a 
guardian.” Court not satisfied that guardianship status of 
parents should be terminated.

+

Defining and distributing 
guardianship rights.
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+
Alternating responsibilities

Rashtian v Baragoush, 2013 BCSC 994, N. Smith J.g , , J

 Court orders that parties have joint custody, and as DA “does 
not deal with guardianship,” and does not make order 
disturbing presumption under FLA s. 39(1) that parties are 
guardians. Further to s. 211 assessment, court allocated 
parenting time between parties and orders that all parental 
responsibilities be exercised by the parent having parenting 
time under s  42(2)time under s. 42(2).

+
Delegating responsibilities

J.L. v L.D., 2013 BCPC 201, G. Brown J.J , , J

 Parents having joint custody and joint guardianship of two 
children by court order. Following intervention by MCFD, 
children’s care during mother’s parenting time given to 
maternal grandmother; the eldest child stopping seeing the 
father for other reasons. Court considers circumstances of 
mother and makes order that parents continue to be the only 
guardians of the children  that they share all of parental guardians of the children, that they share all of parental 
responsibilities, but that the mother’s responsibilities would 
be delegated to the grandmother pursuant to s. 43(2) along 
with her parenting time under s. 42(1).
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+
Eliminating responsibilities

T.F. v A.D., 2013 BCPC 205, G. Brown J., , J

 Application to determine parenting arrangements of child. 
In light of parties’ disagreements on parenting issues and 
father’s instability, arrest on drug charges and bullying 
behaviour toward mother, all parental responsibilities under 
s. 41 allocated to mother.

+
Sharing some but not others

K.L.G. v D.J.T., 2013 BCSC 1684, N. Brown J.J , , J

 Parties consenting to an order that they share all parental 
responsibilities under FLA s. 41, except for three.  Mother 
would have sole responsibility for day-to-day decision-
making under s. 41(a) as well as for giving or refusing 
consent on behalf of the child under s-s. (h). Allocation of 
right to make decisions respecting the child’s residence 
under s  41(b) to be determined by court after trialunder s. 41(b) to be determined by court after trial.
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+
Joyce model adapted for FLA

G.P. v. M.J.R.P., 2013 BCSC 746, Crawford J.J , , J

UPON THE COURT being advised that the name and birth date of each child is as follows:

(child 1), born (born 1)

(child 2), born (born 2)

(the “Children)”

AND UPON being satisfied that __________and____________ are the guardians (“the Guardians”) of 
the Children under s. 39(1)/s.93(3) of the Family Law Act; 

THIS COURT ORDERS THAT:

1 Parenting time and residency shall be agreed upon by the Guardians and shall be shared on the1. Parenting time and residency shall be agreed upon by the Guardians, and shall be shared on the 
basis of the father’s work schedule.

2. Father shall have primary responsibility for school and activity registration and designating the 
children’s medical professionals and shall provide the institutions and professionals with the 
contact information for both guardians.

+

3. Both Guardians may request and receive from third parties health, education or other 
f h h ldinformation respecting the children.

4. During a Guardian’s parenting time, that Guardian may exercise the parental responsibility of 
making day‐to‐day decisions affecting the Children provided however that such Guardian must 
advise the other Guardian(s) of any matters of a significant nature affecting the Children 
occurring during his/her parenting time.

5. Each Guardian will consult the other Guardian(s) about any important decisions that must be 
made in respect of the Children and will try to reach agreement concerning these important 
decisions.

6. In the event the Guardians cannot reach agreement with respect to any major decision despite 
their best efforts, father will have final decision‐making power, provided however that the other 

d k d d f h l k f hguardian may seek mediation or, under s. 49 of the Family Law Act, seek a review of any such 
decision if he/she believes that such decision is contrary to the best interests of the Children.
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+
Joyce model adapted for DA

C.K.B.M. v G.M., 2013 BCSC 836, Melnick J.

The parties will have joint custody of the child of the marriage on the following terms:

1. in the event of the death of a party, the surviving party will have sole custody of the child;

2. each party will have the obligation to advise the other party of any matters of a significant nature 
affecting the child;

3. each party will have the obligation to discuss with the other party any‐significant decisions that 
have to be made concerning the child, including significant decisions about the health (except 
emergency decisions), education, religious instruction and general welfare of the child;

4. the parties will have the obligation to discuss significant decisions with each other and the 
obligation to try to reach agreement on those decisions;obligation to try to reach agreement on those decisions;

5. in the event that the parties cannot reach agreement on a significant decision despite their best 
efforts, the party with the primary residence of the child will be entitled to make those decisions 
and the other party will have the right to apply for an order respecting any decision the party 
considers contrary to the best interests of the child, under s. 16(1) of the Divorce Act; and

6. each party will have the right to obtain information concerning the child directly from third 
parties, including but not limited to teachers, counsellors, medical professionals, and third‐party 
caregivers.

+
Joyce model adapted for FLA

Hansen v Mantei-Hanson, 2013 BCSC 876, Humphries J.

1. Each parent will have the same duties, rights, responsibilities and input in respect of the children 
which they had while co‐parenting, except for those responsibilities of everyday parenting that 
go with physical care and control of the children, which will be exercised by each parent during 
their respective times with the children.

2. In the event of the death of a spouse, the surviving spouse will have sole custody of the children, 
and the children will reside with the surviving spouse.

3. Each parent will have the obligation to advise the other parent of any matters of a significant 
nature affecting the children

4. Each parent will have the obligation to discuss with the other parent any significant decisions to 
be made about the health (except emergency decisions), education, religious instruction and 
general welfare of the children.

5. The parents will have the obligation to discuss significant decisions respecting the children with 
each other and the obligation to try to reach agreement on those decisions.

6. In the event that the parents cannot reach agreement on a significant decision respecting the 
children despite their best efforts, the parent with primary residence will be entitled to make 
those decisions and the other parent will have the right to apply to the court to review any 
decision the parent considers contrary to the best interests of the children.

7. Each parent will have the right to obtain information concerning the children directly from third 
parties, including but not limited to teachers, counsellors, medical professionals, and third party 
care givers.
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+
Frame model

L.J.P. v D.L.B., 2013 BCPC 104, Frame J.J , , J

Each party shall:

1. put the best interests of the child before the parent’s own interest;

2. do everything necessary to ensure the child is disrupted as little as possible by the separation; 
and

3. exchange information about the wellbeing of the child, including progress in school, 
extracurricular activities and any illnesses of the child while he is in the care of the other parent.

+

Relocation.
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+
Defining relocation

Berry v Berry, 2013 BCSC 1095, Master MacNaughtony y, , g

 Application by father to prevent mother from changing the 
place of residence of the children, heard after mother had 
moved from Surrey to North Vancouver. Court holds that tests 
under FLA ss. 46 and 69 are child-centred and focus “on 
children’s relationships and the impact of a change in 
residence on those relationships,” and that “to qualify as a 
relocation  the impact must be significant ” Court concludes relocation, the impact must be significant.  Court concludes 
that move within a municipality is not “significant.”

+
Absence of order or agreement

L.J.P. v D.L.B., 2013 BCPC 104, Frame J.J , , J

 Application to determine choice of child’s school after 
mother moving and parties establishing informal shared 
parenting arrangement. Parent opposing move sought order 
requiring parties to participate in dispute resolution on the 
strength of FLA ss. 45(1)(d) and 224(1). Court concludes that 
issue must be determined under s. 46 in absence of order or 
agreement  After helpful review of leading mobility agreement. After helpful review of leading mobility 
authorities, including DA cases, court concludes that child 
should reside with moving party despite absence of factor 
clearly compelling a decision one way or the other. 
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+
Moving as parental responsibility

K.L.G. v D.J.T., 2013 BCSC 1684, N. Brown J.J J

 Mother seeking to relocate with children. Court determines 
relocation claim under FLA s. 46 in absence of order or 
agreement on parenting arrangements, framing issue in 
terms of whether mother “should be granted the right to 
decide where the children will reside” under s. 41(b). Court 
reviews guiding principles applicable to mobility 
applications set out in Nunweiler v Nunweiler against factors 
prescribed by s  37 to determine which of the Nunweilerprescribed by s. 37 to determine which of the Nunweiler
factors “no longer applies.” Court then reviews each of s. 
37(2) factors, and concludes that mother should have 
exclusive parental responsibility under s. 41(b) to determine 
the place of the child’s residence.

+
Substantially equal time

M.K.A. v A.F.W., 2013 BCSC 1415, Master Young, , g

 Father’s application under FLA s. 69 to prevent moved from 
relocating. Parties’ separation agreement giving father 
parenting time every Thursday evening to Saturday evening 
and sharing of holidays. Court concludes that father does not 
have substantially equal parenting time as has child for 
“approximately 36 percent of the time,” and applying s. 69(4) 
test to determine mattertest to determine matter.



11/6/2013

23

+
Essential cases, part one

L.J.R. v S.W.R., 2013 BCSC 1344, Betton J.J , , J

 Mother applying to relocate. Court provides thorough step-
by-step approach to analysis of relocation applications. Court 
concludes that reasonableness of arrangements proposed 
depends on location at issue. Court reviews each of the good 
faith factors set out in FLA s. 69(6) to determine whether 
factor is subjective, objective or both, and considers each 
factor in light of facts  Court then analyses the best interests factor in light of facts. Court then analyses the best interests 
of the child by application of each of the s. 37(2) factors to the 
facts.

+
1. Is the party objecting to the move a guardian? If yes, continue. If no, the party lacks standing 
unless appointed as a guardian of the child.

2. Is there a written agreement or a court order respecting parenting arrangements in place? If yes, 
proceed under s. 69. If no, proceed under s. 46. Remember that it is immaterial whether the 
agreement or order is interim or final in nature.

3 Assuming you are proceeding under s 69 does the objecting guardian have substantially equal3. Assuming you are proceeding under s. 69, does the objecting guardian have substantially equal 
parenting time with the moving guardian? If yes, apply the test under s. 69(5). If no, apply the test 
under s. 69(4).

4. Has the moving guardian proposed reasonable arrangements to continue the child's relationship 
with other guardians and persons with contact? If yes, continue to the issue of good faith. If no, the 
application must be rejected. Remember that the reasonableness of the proposed 
arrangements depends on the proposed destination.

5. Does the moving guardian seek to move in good faith? If yes, continue to the issue of the best 
interests of the child. If no, the application must be rejected. Remember that the determination of , pp j
good faith may require an assessment of each of the factors set out in s. 69(6) and that these factors 
may entail both subjective elements concerning the guardian's intentions and objective elements 
concerning the facts of the case.

6. Is the proposed move in the best interests of the child? If yes, the move should be allowed. If no, 
the application must be rejected. Remember that the determination of the child's best interests 
requires an assessment of each of the factors set out in s. 37(2).
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+
Essential cases, part two

T.C. v S.C., 2013 BCPC 217, Dhillon J., , J

 Mother applying to relocate after remarrying and after order 
giving father equivalent of every other weekend and two 
evenings each week. Court holds parenting time not 
“substantially equal.” Court interprets good faith test as 
requiring that mother not moving for “improper reasons,” 
following Nunweiler v Nunweiler, and that move is likely to 
enhance the child’s quality of life or her own  Court interprets enhance the child s quality of life or her own. Court interprets 
reasonable arrangements test as requiring the mother to 
“show how the father’s relationship with the child can be 
preserved, not augmented or enhanced.” Court analyzing 
best interests of child considering each of s. 37(2) factors. 

+
Out of time

S.B. v N.L., 2013 BCPC 233, Morgan J.

 Father not filing application until 29 days after deadline in FLA s. 
68, and not recalling whether he received mother’s notice of 
move. Court holds that degree of proof of delivery depends on 
“potential repercussions of missing the s. 68 time limit.” Court 
concludes that it’s authority to permit or prohibit a relocation 
under s. 69(2) is not fettered by passing of deadline set out in s. 
68. However, to give “full effect” to the goal of s. 68, the court 
should generally recognize the 30-day limit. In those cases s ou d ge e a y ecog e t e 30 day t t ose cases
where it is “clear” that a complete analysis be performed under 
s. 69(3), the court should consider: the reasonableness of the 
explanation for not filing an objection; the length of delay in 
filing; and the degree of prejudice to the respondent in allowing 
the late objection, measured by the date of the proposed 
relocation and the planning already undertaken.
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+
After the move

J.P. v J.B., 2013 BCPC 168, Merrick J.J J , , J

 Relocation application resulting in order allowing mother to 
move. Father seeking to vary parenting arrangements. Court 
concludes that FLA s. 70 prevents court from “fundamentally 
changing the parenting arrangements,” and that s. 70 
intended to “preserve existing arrangements to the extent 
that is reasonably possible.”

+

Dealing with support.



11/6/2013

26

+
Mutatis mutandis, part one

S.M.L. v R.X.R., 2013 BCPC 123, Donegan J., , g J

 Court reviews FLA ss. 147 and 150, and CSG ss. 1 and 3, and 
concludes that “basic principles regarding child support” 
continue to apply under FLA. Court concludes, however, that 
grounds for varying support orders under FLA s. 152 have 
been expanded: support orders may be varied retroactively 
and prospectively; and, orders may be varied for reasons 
other than a change circumstancesother than a change circumstances.

+
Mutatis mutandis, part two

D.M.P. v G.E.A., 2013 BCPC 117, Skilnick J., , J

 Application by mother for enforcement and variation of child 
support retroactive to 1994. Court reviews FLA s. 152(1) 
allowing for retroactive claims and concludes that case law 
on retroactive claims unaffected. Court provides excellent 
summary of D.B.S. v S.R.G.
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+
Mutatis mutandis, part three

Jensen v Jensen, 2013 BCSC 1373, Master YoungJ J , , g

 Application to extinguish arrears accumulating under 1997 
order. Court observes that FLA s. 174 is “virtually the same” 
as FRA s. 96(2). 

+
Withdrawing minors

M.A. v F.A., 2013 BCSC 1077, Bruce J., , J

 In applications to vary child support, question arising as to 
whether incarcerated 18 year old entitled to support. Court 
reviews FLA s. 147(1) on obligation to support minors who 
have “voluntarily withdrawn” and DA s. 2(1) defining child of 
the marriage as minor who “has not withdrawn.” Court 
concludes that difference in language between DA and FLA 
would not lead to a different result  Court holds that if child is would not lead to a different result. Court holds that if child is 
incarcerated, custodial parent doesn’t contribute to the 
child’s support and isn’t required to contribute to support of 
the child, child has voluntarily withdrawn from the change of 
that parent and is not entitled to child support.
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+
The woes of stepparents

D.J. and K.J. v C.K. and T.K., 2013 BCPC 197, Birnie J.J J , , J

 Stepfather in continuing relationship with mother under FRA 
order to pay child support to father, father seeking to vary 
order. Pretrial application to address effect of FLA s. 149(3), 
applicant arguing that respondent cannot apply to vary order 
as order could not be made under FLA until the stepfather 
and mother have separated. Court cites D.B.S. v S.R.G. for 
propositions that once a child support order is made  the propositions that once a child support order is made, the 
payor is under continuing obligation to provide support in 
accordance with income, and that right to apply to vary is 
thus intrinsic to child support order. Repeal of FRA did not 
extinguish any rights interests acquired under the FRA.

+
Retroactive variation downwards

S.M.L. v R.X.R., 2013 BCPC 123, Donegan J., , g J

 Application by payor for retroactive variation of child 
support. Court holds that grounds for varying support orders 
under FLA s. 152 have been expanded: support orders may 
be varied retroactively and prospectively; and, orders may 
be varied for reasons other than a change circumstances. 
Applying test in s. 152(2), court finds applicant not 
demonstrating change in circumstances  no lack of disclosure demonstrating change in circumstances, no lack of disclosure 
and no discovery of previously unavailable evidence; 
application dismissed.
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+
Retroactive variation upwards

D.M.P. v G.E.A., 2013 BCPC 117, Skilnick J., , J

 Application by recipient under FLA s. 152 for enforcement 
and variation of child support retroactive to commencement 
of 1994 order. Court holds that at least one of s. 152(2) factors 
must be proven before retroactively varying order, and finds 
change of circumstances as defined by CSG s. 14. Court 
applies D.B.S. v S.R.G. to determine whether award should be 
made allows application; arrears of $121 000 owingmade allows application; arrears of $121,000 owing.

+
Cancellation of interest

Jensen v Jensen, 2013 BCSC 1373, Master YoungJ J , , g

 Court dismissing application to extinguish arrears 
accumulating under 1997 order. Court declines to reduce or 
cancel interest accumulating on the arrears under s. 174, 
holding that “the claimant has waited for years for this money 
and the respondent has made no effort to pay, so he should 
pay her interest on every outstanding monthly payment.”
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+

Dividing property 
and debt.

+
Amending old pleadings, part one

Reynolds v Huard, 2013 BCSC 1251, Master McCallumy , ,

 Unmarried parties separating in 2003; action commenced in 
2008 seeking trust interest in property, with trial set for 2014 
after several adjournments. Claimant applying to amend 
pleadings to claim property relief under FLA. Given that 
claim under FRA Part 5 never advanced, court concludes 
claimant seeking to bring a new claim rather than amend an 
existing claim  New claim statute barred as a result of FLA s  existing claim. New claim statute barred as a result of FLA s. 
198(2) requirement that claims by unmarried spouses be 
brought within two years of separation. 
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+
Amending old pleadings, part two

Bressette v Henderson, 2013 BCSC 1661, Griffin J.

 Unmarried parties separating in 2012; claimant commencing 
action seeking orders in relation to jointly-owned property and 
trust interest in other property. Claimant amending claim to 
plead under FLA; respondent objecting on basis that whole of 
relationship occurred before FLA came into effect. Court holds 
that FLA s. 252 does not address property rights of unmarried 
spouses, and that amendments were made within limitation 
period of s. 198(2). Court notes that a “decision on the transition pe od o s 98( ) Cou t otes t at a dec s o o t e t a s t o
provisions will have significant implications on the rights of 
common-law spouses who separated within two years of the FLA 
coming into force” and declines to decide the issue in the 
absence of “full legal argument.” However, court holding that an 
equal division of family property would be significantly unfair 
under s. 95 and that it would make the same order the FLA as 
under the common law.

+
Dividing property under the FLA

Asselin v Roy, 2013 BCSC 1681, Harvey J.y, , y J

 Parties cohabiting in 1987, signing cohabitation agreement in 
1990 and separating in 2011. Trial concerning the division of 
property, parties electing to apply FLA; claimant seeking to 
have agreement set aside. Court finds parties to be spouses 
under FLA s. 3 and divides property applying FLA Part 5, with 
the triggering event being the date of separation. Court 
holds that FLA intended “to create more certainty for litigants holds that FLA intended to create more certainty for litigants 
in the division of their assets,” and that the “broad judicial 
discretion formerly available under the FRA has been 
replaced with a more formulaic approach to both the 
identification and division of family property.”
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+

 Respondent concedes agreement significantly unfair within p g g y
meaning of s. 93 as to one property acquired after the 
execution of the agreement but not with respect to others. 
Claimant arguing that agreement unfairly entered into, not 
witnessed and signed without disclosure or legal advice. 
Court holds that s. 93 requires two-part test, the first 
assessing the formation of an agreement and the second 
assessing its effect; court concludes that agreement is 
“ d ll  f i ” d   93(3) d h ld b  t id  “procedurally unfair” under s. 93(3) and should be set aside. 

+

 After setting aside agreement, court then identifies which g g ,
property is family property and which is excluded, noting 
that “the court merely has to determine that such property 
existed on the date of separation and at least one spouse 
owned it or had a beneficial interest in it.” Noting that onus 
lies on party to prove that property is excluded property, 
court determines family property, property proven to be 
excluded property and family debt. Court not finding equal 
di i i  f i  d d i  l di i i  ki  th t division unfair and ordering equal division, remarking that 
court will “leave it to others to formulate an intelligible 
definition of ‘significantly unfair’.”
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+

 Court notes significant deficits in evidence provided as to: g p
value of property at date of cohabitation, value of pensions at 
date of cohabitation and at present, value of inheritances 
when received and at present, use of inheritances during 
relationship, and source of funds used to acquire property 
during relationship. Comments that “future litigants 
referencing this decision would be well advised to avoid 
some of the problems encountered by the parties in this 
liti ti  b  i   S tt S h d l  d t ili  th  t  litigation by preparing a Scott Schedule detailing the assets 
and liabilities of each party as of the date of separation,” and, 
one expects, at the date of the commencement of the spousal 
relationship.

+

Family violence 
and protection 
orders.
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+
“Family member”

D.J.K. v. J.J.K., 2013 BCPC 223, Donegan J.J J J , , g J

 Application for protection order by father in respect of his 
adult child. Applicant determined to be “family member” 
under FLA s. 1, and “at-risk family member” under s. 182. 
Order made that respondent have no direct or indirect with 
applicant except by telephone and that police remove 
respondent from applicant’s property.

+
Protection of children, part one

D.N.L. v C.N.S., 2013 BCSC 809, Pearlman J., , J

 Review of parenting arrangements in context of spanking 
allegation against father investigated by MCFD. Court notes 
terms of FLA s. 37(3) that order is not in best interests of child 
unless it maximally protects child’s well-being and 
irrelevance of conduct unless, under s. 37(4), it substantially 
affects a s-s. (2) factor. Court makes no finding as to whether 
spanking constitutes family violence under s  1  but observes spanking constitutes family violence under s. 1, but observes 
that father’s behavior disturbs child, causes her anxiety, 
diminishes her trust in him and causes her emotional harm. 
Considering child’s views, court terminates father’s 
overnight time with child.
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+
Protection of children, part two

Van Kooten v More, 2013 BCSC 1076, Masuhara J., , J

 Trial between unmarried spouses concerning property, 
support and parenting issues. Court finds “some evidence” 
of family violence, but that incidents not related to the child 
nor as “dramatic” as alleged by mother and concluding that 
incidents do not place the child at risk or interfere with 
parties ability deal with each other. Court imposes “equal 
parenting regime ” parenting regime.  

+
Harassment and threats

N.P. v I.V., 2013 BCSC 1323, N. Brown J., , J

 Application for protection order granted on basis of “history 
of harassment and threats, not to mention breaches of 
previous probation orders.”  No contact and no go orders 
made in respect of the mother, children and stepfather, as 
well as order not to possess weapons.
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+
Litigation harassment, part one

M.W.B. v A.R.B., 2013 BCSC 885, N. Brown J., , J

 Extremely high-conflict parties applying to vary and enforce 
trial decision, father seeking to have primary residence of 
one child. Court observes that family violence is matter to be 
considered in assessing child’s best interests under FLA s. 
37(2), and that definition of family violence includes 
harassment threats, restricting financial autonomy and 
damaging property  Court concludes that mother’s conduct damaging property. Court concludes that mother s conduct 
of litigation and behaviour after trial meeting definition of 
family violence and to be considered in assessing child’s 
best interests. Court reviews each s. 37(2) factor and making 
order sought by father.

+
Termination of protection orders

Chancellor v Chancellor, 2013 BCSC 1519, Barrow J., , J

 Application by father for termination of restraining orders 
made in 2009 and 2011. Court considers history of family 
violence, including criminal charges, under FLA s. 184(1)(a), 
mother’s fear of father under s-s. (f) and the risk posed by a 
pending judgment under s-s. (g), and ordering continuation 
of restraining orders.
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+
Expiration date

L.M. v. L.S., 2013 BCSC 796, Romilly J., , y J

 Application for protection order following complaint of 
violence against the claimant. Court concludes parties feel 
“absolute animosity” toward each other and makes 
protection order upon considering FLA s. 184 (a), (b) and (c). 
Each required required to not attend the residence of the 
other and to not communicate except by email or text for the 
purpose of arranging access; order to expire in five year  purpose of arranging access; order to expire in five year, 
with leave to the parties to apply to shorten or extend under 
s. 187.

+

People behaving badly.
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+
Litigation harassment, part two

M.J.S. v. A.D., 2013 BCPC 230, Saunders J.J , , J

 Application by paternal grandfather for leave to intervene and 
be added as a party under PCFR 20; application by mother to 
prohibit grandparents from making further applications under 
FLA s. 221. Earlier dismissing grandparents’ application for 
access. Application for  intervenor status dismissed as: rights of 
grandparents not material or connected to issues between 
parents; grandparents cannot seek to vary orders in guise of p ; g p y g
intervenor; granting status would result undue burden for 
mother. Application for prohibitory order under s. 221(1) 
allowed. Court further making order for payment of $2000 by 
grandparents under s. 221(2)(c)(ii) “because of the ongoing and 
relentless abuse of the court’s process.”

+
Failure to produce

J.D.G. v J.J.V., 2013 BCSC 1274, Punnett J.

 Claimant failing to produce financial statement within time 
following service of claim, failing to produce JCC and failing to 
produce within time specified by order made at JCC. 
Application for contempt finding and fine pursuant to FLA s. 213 
brought by respondent; statement produced two days before 
hearing. Court reviewing comments on FRA s. 92 in White Paper, 
text of FLA s. 213, government FLA materials and Hansard
transcript of AG’s remarks to conclude that the FLA “intended to t a sc pt o G s e a s to co c ude t at t e te ded to
give the court more powers to make orders as to the conduct of 
parties” and that s. 213 “is to be used to secure proper 
disclosure in a timely and cost efficient way,” and “therefore 
requires a robust application to accomplish that end.” Court 
ordering that respondent have costs thrown away fixed at $1500 
and that claimant pay penalty of $500 to the respondent.
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D.B.K. v D.M.K., 2013 BCSC 500, Ball J., 22 March 2013 
 
Application for orders on parenting issues filed before FLA in effect. Court applies 
FLA s. 6(3) for the proposition that an agreement respecting a family law dispute is 
binding on the parties. Court urges parties to pursue non-court mechanisms to 
resolve future disputes. Court characterizes agreements filed with the court as 
“court orders” with same effect. 
 
Chen v Ho, 2013 BCSC 533, Gray J., 28 March 2013 
 
Unmarried parties seeking orders on property entitlements and spousal support, 
heard entirely before FLA in effect. Property interests dealt with under unjust 
enrichment and law of trusts following Kerr v Baranow and Pecore v Pecore. 
Entitlement to spousal support agreed, quantum and duration determined under 
SSAG, order presumably made under FLA. 
 
D.J.K. v. J.J.K., 2013 BCPC 223, Donegan J., 2 April 2013 
 
Application for protection order by father in respect of his adult child. Applicant 
determined to be “family member” under FLA s. 1 and “at-risk family member” 
under s. 182. Order made that respondent have no direct or indirect with applicant 
except by telephone and that police remove respondent from applicant’s property. 
 
K.J.B. v G.A.B., 2013 BCSC 562, Ball J., 2 April 2013 
 
Variation of interim parenting order made before FLA in effect. Court finds no 
change in circumstances justifying change in order, relying on FLA s. 216(3) rather 
than s. 47. Court nonetheless makes order that the parties “share parenting time and 
exercise shares parenting responsibilities” on the terms of the interim order. 
 
M.K.M. v P.S.M. and S.S.M., 2013 BCSC 579, Verhoeven J., 4 April 2013 
 
Orders sought on parenting arrangements, support and division of property 
between a high-conflict couple and the father’s cousin, heard entirely before FLA in 
effect.  Under transitional provisions, FRA applied to divide property. Court analyzes 
                                                        
* This paper digests cases published on CanLII up to and including 24 September 2013. Cases of 
special significance are indicated with underlining. 
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parenting issues using law established under the DA and FRA, with liberty to the 
parties to apply “with respect to the exact nature of the orders” as they will be 
drawn under the FLA. Parenting coordinator appointed under FLA s. 15; mother 
given sole custody under DA; order for retroactive spousal support made 
considering DA and FLA. 
 
G.A.G.R. v. T.D.W., 2013 BCSC 586, Butler J., 5 April 2013 
 
Hague Convention has the force of law in BC pursuant to FLA s. 80, convention 
applied to determine application for return of child to El Salvador. HC art. 12 read in 
conjunction with FLA s. 37(2)(b) to receive views of the child. Application 
dismissed. 
 
D.L.D. v R.C.C., 2013 BCSC 590, M. Caldwell, 5 April 2013 
 
Submissions on parenting issues under DA and FRA. FLA s. 37(1) cited for 
proposition that court must consider only the best interests of the child, and that 
status quo is to be considered in context and is not a trump card. Court orders that 
parties will both remain guardians with the respondent having the right to a final 
decision on parental responsibilities in the event of an impasse. Financial 
restraining order made under FLA s. 91. 
 
Kim v Hong, 2013 BCSC 587, Griffin J., 5 April 2013 
 
Case on property and support heard entirely before FLA in effect. As parties did not 
express disagreement on guardianship issues, court makes no order under FLA. 
Statutory basis of orders for child support and spousal support unclear. 
 
Silverman v Silverman, 2013 BCSC 601, Grauer J., 8 April 2013 
 
Applications to vary final order on parenting arrangements. Court applies FLA s. 
45(1)(d) and parens patriae jurisdiction to appoint parenting coordinator and 
defining role of parenting coordinator to include: matters under FLA s. 17(a); 
special expenses; conduct of parties’ parenting time and parental responsibilities, as 
set out in order; and, matters under FLA Reg. s. 6(3) and (4). Parties to “continue 
with joint guardianship of the children.” 
 
Peterson v Lebovtiz, 2013 BCSC 651, Ball J., 16 April 2013 
 
Application to terminate spousal support with retroactive effect, heard before FLA 
in effect. Court notes “grossly unfair” test under FRA continued under FLA, and that 
applicant “has acted arbitrarily or unreasonably to … hide his financial 
circumstances,” thereby adversely affecting his ability to pay support and 
constituting misconduct under FLA s. 166(b). Application dismissed with costs to 
respondent. 
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O.C.C. v A.C., 2013 BCSC 682, N. Brown J., 19 April 2013 
 
Application for review of interim Provincial Court order under JRPA, on basis of 
court’s informal conduct of hearing and failure to put parties under oath or 
affirmation. Court notes enormous ambit of procedural alternatives available to 
judges under PCFR and that “a certain element of procedural informality, especially 
with unrepresented litigants, is often necessary, even desirable, and that the new 
FLA explicitly calls for as much procedural informality as possible.” 
 
H.J.S. v K.C.S., 2013 BCSC 998, Barrow J., 19 April 2013 
 
Competing applications to enforce or set aside a separation agreement dealing with 
property, heard by summary trial. Application to set aside brought under FLA s. 93, 
court cites s. 252 to conclude FLA of no application, but comments that s. 93 “is an 
attempt to codify the law” in Miglin v Miglin and Rick v Brandsema, and applying s. 
93 principles to analyze agreement. Court defines “substantial unfairness,” not 
“significant unfairness,” as “a substantial deviation from what would be the result 
upon the application of the applicable statutory regime.” 
 
J.C.P. v J.B, 2013 BCPC 94, Merrick J., 23 April 2013 
  
Parties separating after birth of child. Application to decide effect of FLA s. 251 in 
determining whether party is person with contact or guardian, brought in advance 
of trial but after an interim order providing father with access and an entitlement to 
be advised of matters concerning the child’s health care. Mother arguing order 
provides only access and that father therefore not guardian. Court observes that 
interim order did not determine custody or guardianship and viewing purpose of s. 
251 as guide to interpretation of pre-FLA orders and not intended to deprive party 
of substantive rights. Court concluding that terms of order regarding health care 
providing father with measure of guardianship in any event, and that father is 
therefore a guardian. 
 
Trudeau v Panter, 2013 BCSC 706, Rogers J., 23 April 2013 
 
Proceeding between unmarried parties for interest in property and spousal support. 
Property claims determined under law of unjust enrichment. Court determines that 
parties did not meet indicia of being in a “marriage-like relationship,” required for 
status as spouses under FLA s. 3(1)(b) citing Court of Appeal in Gostlin v Kergin. 
Court concluding that “the evidence does not support the proposition that they were 
committed to a permanent relationship,” and that parties therefore not spouses 
under either FRA or FLA. 
 
S.R.M. v N.G.T.M., 2013 BCSC 719, M. Baker, 25 April 2013 
 
Application for disclosure of psychologist’s records. Respondent objecting on basis 
that under FLA s. 37(1) court may only consider best interests of children, that their 
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interests will be negatively affected if documents are produced, that FLA suggests a 
narrowing of relevance and that FLA must be considered in action under DA. Court 
verges on discussion of paramountcy issue but concludes best interests of children 
are the paramount consideration under the DA and that the requested records were 
relevant. 
 
G.P. v. M.J.R.P., 2013 BCSC 746, Crawford J., 30 April 2013 
 
Application to vary interim order giving father sole custody and both parents joint 
guardianship. Court observes that under FLA both parties are guardians. Court 
provides adaptation of Joyce model: 
 

UPON THE COURT being advised that the name and birth date of each child is as follows: 
(child 1), born (born 1) 
(child 2), born (born 2) 

(the “Child(ren)” 
 
AND UPON being satisfied that __________and____________ are the guardians (“the 
Guardians”) of the Child(ren) under s. 39(1)/s.93(3) of the Family Law Act;  

 
THIS COURT ORDERS THAT: 

 
1. Parenting time and residency shall be agreed upon by the Guardians, and shall be 

shared on the basis of the father’s work schedule. 
 
2. Father shall have primary responsibility for school and activity registration and 

designating the children’s medical professionals and shall provide the institutions 
and professionals with the contact information for both guardians. 

 
3. Both Guardians may request and receive from third parties health, education or 

other information respecting the children. 
 
4. During a Guardian’s parenting time, that Guardian may exercise the parental 

responsibility of making day-to-day decisions affecting the Child(ren) provided 
however that such Guardian must advise the other Guardian(s) of any matters of a 
significant nature affecting the Child(ren) occurring during his/her parenting time. 

 
5. Each Guardian will consult the other Guardian(s) about any important decisions that 

must be made in respect of the Child(ren) and will try to reach agreement 
concerning these important decisions. 

 
6. In the event the Guardians cannot reach agreement with respect to any major 

decision despite their best efforts, father will have final decision-making power, 
provided however that the other guardian may seek mediation or, under s. 49 of the 
Family Law Act, seek a review of any such decision if he/she believes that such 
decision is contrary to the best interests of the Child(ren). 
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S.T.H. v R.M.G., 2013 BCPC 114, Hamilton J., 30 April 2013 
 
Application by father for sole guardianship of two children. Parties had joint custody 
and joint guardianship of one child under consent order. Order did not address their 
status in relation to second child. Court holds that as a result of consent order 
parties are both guardians of first child under FLA s. 251, and that both parties are 
guardians of second child under s. 39. Court concludes that only device to give a 
guardian “sole guardianship” is to remove the other guardian under s. 51(1)(b), 
however FLA provides no guidance regarding factors to consider. Court turns to s. 
37(1) for proposition that only best interests of child are to be considered and 
reviews each factor set out in s. 37(2) to conclude that both parties will remain 
guardians. Court holds that under FLA, government meant to establish a 
presumption of guardianship and elected not to enact a provision allowing a 
presumptive guardian to apply for sole guardianship, except by termination of 
another guardian’s status as a guardian. 
 
J.E.H. v P.L.H., 2013 BCSC 752, Abrioux J., 1 May 2013 
 
Trial on property division, care of children and support, heard after settlement of 
issues regarding parenting schedule and concluding before FLA in effect. Court 
provides very helpful survey of case authorities on determining parenting schedules 
and allocation of decision-making authority. Decision based on best interests of the 
children and specific facts of case. Court observes that the principles of the DA do 
not apply to guardianship, and concludes that same order would have resulted 
under either FRA or FLA. Property issues resolved by application of FRA; statutory 
basis of orders for child support and spousal support unclear. 
 
J.L.M. v G.A.T, 2013 BCPC 96, Frame J., 1 May 2013 
 
Application for sole guardianship by mother. Parties living together at time of child’s 
birth and father therefore guardian under FLA s. 39(1). Court concludes 
presumption of guardianship under s. 39(1) is subject to s. 39(2), and that s-s. (2) 
allows court to make an order that a person is not a guardian. Court observes that 
Provincial Court not clearly empowered by FLA to make declaratory orders, but that 
s. 39 would be meaningless without that power. Court noting that s. 31 gives the 
court to make declaratory orders in relation to parentage. Court holds that it would 
have made an order to a similar effect under s. 51(1)(b) terminating guardianship if 
it had not concluded that it had jurisdiction under s. 39(2). 
 
D. v D., 2013 BCPC 135, Merrick J., 2 May 2013 
 
Combined CFCSA and FRA actions. Parents were guardians of children as a result of 
FLA s. 251 and earlier order for sole custody and joint guardianship; three relatives 
seeking orders appointing themselves as guardians and removing guardianship 
from parents. Court relieves applicants of obligation to file Form 34 under PCFR 
18.1(4), holding that the affidavit “is not required as the evidence at trial establishes 
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the information required in each case.” Court conlcuding that evidence supports 
appointment of two of three relatives. As to termination of guardianship, court holds 
that such orders should not be made unless in the best interests of the children, and 
“can only occur in the most extreme situations” after assessing “whether, through an 
allocation of parenting responsibilities, it continues to be in the best interests of the 
children that the parent remain a guardian.” Court not satisfied that guardianship 
status of parents should be terminated, and makes orders allocating parental 
responsibilities and parenting time among four guardians. Court additionally 
making conduct orders under ss. 222 and 223 preventing parents from bringing 
further applications without permission of a judge. 
  
A.K. v M.K., 2013 BCSC 1275, Holmes J., 3 May 2013 
 
Trial of claims between married spouses on parenting arrangements for child 
following earlier divorce order. Claims made under both DA and FLA, and previous 
interim orders unclear as to statutory basis. Court holds that “to the extent that 
there is any inconsistency” between the DA and the FLA, the doctrine of 
paramountcy “might” suggest that the DA should govern. However, “it would 
respond more closely to the evidence and submissions the parties presented” to 
apply the FLA; the court would have made orders to the same result under the DA. 
Court determines that both spouses are guardians and orders that they share all 
parental responsibilities, with either having the right to apply to court in the event 
of a disagreement. 
 
L.J.P. v D.L.B., 2013 BCPC 104, Frame J., 6 May 2013 
 
Relocation application where no order or agreement is in place. Parent opposing 
move seeking order requiring parties to participate in dispute resolution on the 
strength of FLA ss. 45(1)(d) and 224(1). Court provides helpful review of mobility 
authorities, and applies s. 46 to conclude that child should reside with moving party 
despite absence of factor clearly compelling a decision one way or the other. Court 
confirms that the parents are guardians and directs that parties attend counselling 
under s. 224 to improve their communication skills. Court adopts Joyce-like 
guardianship proposed by counsel including a term that: 
 

Each party shall: 
 

1. put the best interests of the child before the parent’s own interest; 
 

2. do everything necessary to ensure the child is disrupted as little as possible by the separation; 
and 

 
3. exchange information about the wellbeing of the child, including progress in school, 

extracurricular activities and any illnesses of the child while he is in the care of the other 
parent. 
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L.M. v. L.S., 2013 BCSC 796, Romilly J., 7 May 2013 
 
Trial on parenting arrangements and a protection order between  married spouses 
separating following complaint of violence against the claimant. Court cites Yu v 
Jordan for the proposition that “where proceedings are pleaded on the basis of the 
Divorce Act and the provincial family law legislation, clarity about which statute the 
relief is granted under is ideal,” and makes orders for custody and access under DA. 
Court makes protection order upon considering FLA s. 184 (a), (b) and (c), and 
requires each party to not attend the residence of the other and to not communicate 
except by email or text for the purpose of arranging access; order to expire in five 
years, with leave to the parties to apply to shorten or extend. 
 
Nguyen v Nguyen, 2013 BCSC 812, Jenkins J., 8 May 2013 
 
Case regarding enforceability of marriage agreement and other issues. As property-
related proceedings commenced before the FLA came into effect, FLA inapplicable 
under FLA s. 252(2). 
 
D.N.L. v C.N.S., 2013 BCSC 809, Pearlman J., 8 May 2013 
 
Review of parenting arrangements in context of spanking allegation against father 
that was investigated by MCFD. Court observing terms of FLA s. 37(3) that order is 
not in best interests of child unless it maximally protects child’s well-being and 
irrelevance of conduct unless, under s. 37(4), it substantially affects a s-s. (2) factor. 
Court makes no finding as to whether spanking constitutes family violence under s. 
1, but observing that father’s behavior disturbs child, causes her anxiety, diminishes 
her trust in him and causes her emotional harm. Considering child’s views, court 
terminates father’s overnight time with child.  
 
Collier v Campbell, 2013 BCSC 825, Fitzpatrick J., 10 May 2013 
 
Application terms of consent order made at time of divorce regarding parenting 
arrangements and child support. Court cites statutory under both DA and FLA and 
makes orders on parenting arrangements, child support and special expenses; 
statutory basis of orders for child support and spousal support unclear. 
 
C.P. v B.C., 2013 BCPC 112, Donegan J., 10 May 2013 
 
Interim application regarding father’s parenting time and child support. Child’s 
relationship with father severely impaired, and although child wishing to see father 
frequently, not wishing overnight visits. Child support, including retroactive order, 
made under FLA. Court observes that both parties are guardians. Court gives 
“considerable weight” to child’s views, citing L.E.G. v A.G. and reviews each of FLA s. 
37(2) factors. Court makes conduct orders under s. 222 requiring father and child to 
engage in counselling, parties to attempt mediation and use of parenting 
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coordinator. Court then exercises authority under s. 223 to make case management 
order adjourning matter while parties attempt to resolve dispute. 
 
C.K.B.M. v G.M., 2013 BCSC 836, Melnick J., 13 May 2013 
 
Applications to vary order on parenting arrangements. Claims advanced under both 
DA and FRA; given reference to child as “child of the marriage” and applying 
doctrine of paramountcy, court concludes that order made under DA following Yu v 
Jordan. Court adopts the following formulation of the Joyce model for the DA: 
 

The parties will have joint custody of the child of the marriage on the following terms: 
 
1. in the event of the death of a party, the surviving party will have sole custody of the child; 
 
2. each party will have the obligation to advise the other party of any matters of a significant 

nature affecting the child; 
 
3. each party will have the obligation to discuss with the other party any-significant decisions 

that have to be made concerning the child, including significant decisions about the health 
(except emergency decisions), education, religious instruction and general welfare of the 
child; 

 
4. the parties will have the obligation to discuss significant decisions with each other and the 

obligation to try to reach agreement on those decisions; 
 
5. in the event that the parties cannot reach agreement on a significant decision despite their 

best efforts, the party with the primary residence of the child will be entitled to make those 
decisions and the other party will have the right to apply for an order respecting any decision 
the party considers contrary to the best interests of the child, under s. 16(1) of the Divorce 
Act; and 

 
6. each party will have the right to obtain information concerning the child directly from third 

parties, including but not limited to teachers, counsellors, medical professionals, and third-
party caregivers. 

 
Rossi v Barbieri, 2013 BCSC 832, Kloegman J., 13 May 2013 
 
Respondent applies for dismissal of action on grounds that the claimant does not 
meet the FRA or FLA definition of spouse. Court finds parties not living together for 
at least two years and dismissing action. 
 
S.M.L. v R.X.R., 2013 BCPC 123, Donegan J., 14 May 2013 
 
Application by payor for retroactive variation of child support. Court reviews FLA ss. 
147 and 150, and CSG ss. 1 and 3, and concludes that “basic principles regarding 
child support” continue to apply under FLA. Court also concludes that grounds for 
varying support orders under FLA s. 152 have been expanded: support orders may 
be varied retroactively and prospectively; and, orders may be varied for reasons 
other than a change circumstances. However, applicant not demonstrating change in 
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circumstances, lack of disclosure or discovery of previously unavailable evidence; 
application dismissed. 
 
J.L. v L.D., 2013 BCPC 201, G. Brown J., 15 May 2013 
 
Parties having joint custody and joint guardianship of their two children with a 
week-on/-off parenting arrangement by court order. As a result of an intervention 
by the MCFD, the children’s care was given from their mother to their maternal 
grandmother; eldest child stops seeing the father for other reasons. Father seeking 
to be the only guardian of the youngest child and to have time with the elder child at 
her discretion. Court reviews unfortunate circumstances of mother and makes order 
that parties continue to be the only guardians of the children and that they share all 
of the parental responsibilities enumerated in FLA s. 41, but that the mother’s 
responsibilities would be delegated to the maternal grandmother pursuant to s. 
43(2) and that her parenting time would be delegated to the maternal grandmother 
under s. 42(1). 
 
D.P. v. S.S. and L.S., 2013 BCPC 181, Gallagher J., 16 May 2013 
 
Application by all parties, parents and maternal grandmother, for guardianship and 
parenting time of a child. Both parents struggled with drugs and alcohol, mother 
placed child into care of material grandmother many years ago. Court holds that 
father not presumptively a guardian as he never lived with the child; the maternal 
grandmother is not a guardian as she is not a parent; and that the mother “appears” 
to be a guardian as a result of living with the children briefly at the child’s birth. 
Court gives interim guardianship to all three parties for 90 days to allow time for 
affidavits required by PCFR 18.1 to be filed, and orders that all three have parental 
responsibilities under FLA s. 41 and that the mother and father have specified 
parenting time with the child. Court makes conduct order under s. 224(1)(a) that 
parties attend mediation on a monthly basis until further court order. 
 
M.W.B. v A.R.B., 2013 BCSC 885, N. Brown J., 21 May 2013 
 
Extremely high-conflict parties applying to vary and enforce trial decision, father 
seeking to have primary residence of one child. Court observes that family violence 
is matter to be considered in assessing child’s best interests under FLA s. 37(2), and 
that definition of family violence includes harassment, threats, restricting financial 
autonomy and damaging property. Court concludes that mother’s conduct of 
litigation and behaviour after trial meeting definition of family violence and thus to 
be considered in assessing child’s best interests. Court reviews each s. 37(2) factor 
and making order sought by father. 
 
Hansen v Mantei-Hansen, 2013 BCSC 876, Humphries J., 21 May 2013 
 
Trial concerning place of children’s residence, in BC with father or in Saskatchewan 
with mother. DA pled in claim, DA and FRA in counterclaim. Citing Vaandering v 
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Vaandering and Spiers v Spiers, court holds that when there is no “operational 
incompatibility” between federal and provincial legislation an order can be made 
under either act although it is preferable to use federal legislation, and when an 
operational incompatibility exists the doctrine of paramountcy prevails and federal 
legislation must be used. Court reviews mobility authorities under DA and FRA and 
provisions of FLA and concludes “the new Act is not easily and conveniently 
compatible with the Divorce Act because the concept of guardianship in the 
new Act subsumes the concept of custody.” Court determines that DA applies and 
analyzes children’s best interests under that act to conclude that parties would 
have joint custody, on the following terms, with the children’s residence with the 
father: 
 

1. Each parent will have the same duties, rights, responsibilities and input in respect of the 
children which they had while co-parenting, except for those responsibilities of everyday 
parenting that go with physical care and control of the children, which will be exercised by 
each parent during their respective times with the children. 

 
2. In the event of the death of a spouse, the surviving spouse will have sole custody of the 

children, and the children will reside with the surviving spouse. 
 

3. Each parent will have the obligation to advise the other parent of any matters of a significant 
nature affecting the children. 

 
4. Each parent will have the obligation to discuss with the other parent any significant decisions 

to be made about the health (except emergency decisions), education, religious instruction 
and general welfare of the children. 
 

5. The parents will have the obligation to discuss significant decisions respecting the children 
with each other and the obligation to try to reach agreement on those decisions. 

 
6. In the event that the parents cannot reach agreement on a significant decision respecting the 

children despite their best efforts, the parent with primary residence will be entitled to make 
those decisions and the other parent will have the right to apply to the court to review any 
decision the parent considers contrary to the best interests of the children. 
 

7. Each parent will have the right to obtain information concerning the children directly from 
third parties, including but not limited to teachers, counsellors, medical professionals, and 
third party care givers. 

 
A.J.H. v L.C.H., 2013 BCSC 900, Rogers J., 22 May 2013 
 
Parties making agreement under FRA providing mother with sole custody and 
father with access; father applying to set aside sole custody provision. Court 
confirms that under FLA s. 251, mother is child’s only guardian. Court declines to 
vary agreement as no evidence supporting mistake and no change in 
circumstances. Court suggests father apply for appointment under s. 51.  
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D.M.P. v G.E.A., 2013 BCPC 117, Skilnick J., 22 May 2013 
 
Application by mother for enforcement and variation of child support retroactive 
to 1997. Court observes FLA s. 152(1) allowing for retroactive claims and that 
case law on retroactive claims unaffected. Court provides excellent summary of 
D.B.S. v S.R.G. as leading authority. Court then analyzing standing of children aged 
18, 20 and 21 as “children” within the meaning of s. 146, applying Darlington v 
Darlington, Farden v Farden and McNulty v McNulty, to determine whether 
retroactive order can be made. 
 
T.F. v A.D., 2013 BCPC 205, G. Brown J., 24 May 2013 
 
Application to determining parenting arrangements of child following interim order 
for sole custody to mother and intervention of MCFD. Court observes that as a result 
of the interim order, mother is “technically speaking” the child’s only guardian. 
However, given extent of father’s contact with child, court “makes” father a guardian 
under FLA s. 39(3)(c). In light of disagreements on parenting issues and father’s 
instability, arrest on drug charges and bullying behaviour, all parental 
responsibilities under s. 41 allocated to mother. 
 
S.G. v J.P., 2013 BCPC 126, Morgan J., 24 May 2013 
 
Relocation case between guardians with equal parenting time. Court reviews FLA ss. 
65 to 69 and finds mother’s failure to provide notice of intention to relocate while 
FRA in force of no consequence. Court reviews evidence and concludes that 
mother’s application to move made in good faith as not motivated by a desire to 
restrict father’s parenting time or “any other inappropriate reasons,” and that 
mother’s proposed arrangements are reasonable, but mother not establishing that 
move is in child’s best interests under s. 37 as a result of child’s special needs and 
establishment of an effective education program at her current school. 
 
C.L.L. v S.W.J., 2013 BCSC 917, Punnett J., 27 May 2013 
 
Application for fine for non-disclosure under FLA s. 213 in context of child support 
application, based on failure to disclose tax information by date specified in order. 
Court not ordering penalty as respondent had provided an explanation and had 
complied with intent of order. 
 
D.G. v A.M., 2013 BCPC 134, Burdett J., 3 June 2013 
 
Father applying for “sole guardianship” of child in context of combined CFCSA and 
FLA case. On the facts, both parents guardians under FLA s. 39(1). Court not 
removing mother as guardian but ordering that child remain in care of father, that 
mother have supervised parenting time, and that father have “sole parental 
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responsibilities” under s. 41, save that mother have right to information about 
child’s health and education under s. 41(1)(j). 
 
L.G. v. R.G., 2013 BCSC 983, N. Brown J., 4 June 2013 
 
Application to divide pension. Court applies FRA to divide pension as case 
commenced before FLA coming into force, but observes that “little substantive 
difference lies between those provisions of the FRA and the FLA” for dividing 
pensions and that “the two acts differ chiefly in the standards they expect a judge to 
apply before they exercise discretion to order an unequal division of a family asset.” 
In light of claim for reapportionment, court nonetheless determines that “significant 
unfairness” under FLA s. 95(1) “essentially is a caution against a departure from the 
default of equal division in an attempt to achieve ‘perfect fairness’” and that “only 
when an equal division brings consequences sufficiently weighty to render an equal 
division unjust or unreasonable should a judge order depart from the default equal 
division.” Court concludes that same decision would have resulted under FRA or 
FLA. 
 
G.B. v L.A.P., 2013 BCSC 1490, Watchuk J., 4 June 2013 
 
Application to determine choice of child’s kindergarten. Court determines that as 
matter concerns child’s education, it is “an issue respecting guardianship” which will 
also affect the parenting arrangements for the child. Court holds that test is set out 
in FLA s. 37, and that court must consider “all of a child’s needs and circumstances” 
in addition to the s. 37(2) factors. Court then analyzing issue under each of s. 37(2) 
factors. 
 
Rashtian v Baragoush, 2013 BCSC 994, N. Smith J., 5 June 2013 
 
Trial of property and debt issues and mother’s claim for sole custody and father’s 
claim for joint custody and children’s primary residence. Claim sought orders in DA 
and FRA, counterclaim sought orders under FRA. Court relies on Hansen v Matei-
Hansen to “deal with custody” under the DA, “supplemented as necessary by orders 
under the FLA on guardianship.” Court orders that parties have joint custody, and as 
DA “does not deal with guardianship,” and does not make order disturbing 
presumption under FLA s. 39(1) that parties are both guardians. Further to s. 211 
assessment, court orders that all parental responsibilities be exercised by the parent 
with whom the children are living at the time, under s. 42(2) and appoints parenting 
coordinator under s. 15. Court observes that FLA allows for division of debts and 
that under FRA debts could only be recognized through reapportionment of assets. 
 
M.J.S. v. A.D., 2013 BCPC 230, Saunders J., 6 June 2013 
 
Application by paternal grandfather for leave to intervene under FRA s. 18, now FLA 
s. 204, and be added as a party under PCFR 20; application by mother to prohibit 
grandparents from making further applications under FLA s. 221. Earlier order 
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giving mother sole custody with supervised access to father and dismissing 
grandparents’ application for access. Application to be added as intervenor 
dismissed as: personal interests of grandparents unaffected by outcome, and rights 
of grandparents not material or connected to issues between parents; grandparents 
cannot seek to vary earlier order in the guise of intervening; and, granting 
intervenor status would result in undue burden for mother. Application for 
prohibitory order under s. 221(1) allowed due to conduct of the grandparents over 
the previous three years, and, in particular, the conduct of the grandfather “who has 
interfered with the litigation … and the court process resulting in extended litigation 
and numerous frivolous applications to the court.” Court further making order for 
payment of $2000 by grandparents under s. 221(2)(c)(ii) “because of the ongoing 
and relentless abuse of the court’s process.” 
 
Van Kooten v More, 2013 BCSC 1076, Masuhara J., 19 June 2013 
 
Trial between unmarried spouses concerning property, support and parenting 
issues. Court finds “some evidence” of family violence, but that incidents not related 
to the child nor as “dramatic” as alleged and concluding that incidents do not place 
the child at risk or interfere with parties ability deal with each other. Court imposes 
“equal parenting regime” on a modified version of Joyce model adapted for FLA: 
 

The guardians will exercise all parental responsibilities with respect to the child on the following 
terms: 
 
1. in the event of the death of a guardian, the surviving guardian(s) will be the only guardian(s) 

of the child; 
 
2. each guardian will have the obligation to advise the other guardian(s) of any matters of a 

significant nature affecting the child; 
 
3. each guardian will have the obligation to discuss with the other any significant decisions that 

have to be made concerning the child, including significant decisions about the child’s health 
(except emergency decisions), education, religious instruction and general welfare; 

 
4. the guardians will have the obligation to discuss significant decisions with each other and the 

obligation to try to reach agreement on those decisions; 
 
5. in the event that the guardians cannot reach agreement on a significant decision despite their 

best efforts, Mr. More will be entitled to make those decisions and the other guardian(s) will 
have the right to apply for directions on any decision the guardian(s) consider(s) contrary to 
the best interests of the child, under s. 49 of the Family Law Act;  

 
6. each guardian will have the right to obtain information concerning the child directly from 

third parties, including but not limited to teachers, counsellors, medical professionals, and 
third party care givers; and, 

 
7. the guardians will maintain a common exchange journal which is to be exchanged when the 

child is transferred to the other guardians.  Each guardian is to record on a daily basis while 
the child is in its care matters relating to the child including:  
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a) school - such as events, key dates, report cards, newsletters, outings, assignments, home 
reading, parent/teacher meetings and homework; 
 

b) health - observations of the child, child’s complaints, doctors' appointments, dental 
appointments, medications, injuries, and diet; 
 

c) social - invitations, activities taken and family events; 
 

d) extracurricular activities - registration, schedules, equipment, and events; 
 

e) clothing; 
 

f) key contact information for doctors, dentists, daycare, sitters, parents emergency 
contact numbers; and  
 

g) any other matter relating to the care of the child. 
 
M.A. v F.A., 2013 BCSC 1077, Bruce J., 19 June 2013 
 
During application to vary child support, question arising as to whether 
incarcerated 18 year old qualifying as child of the marriage. Court reviews FLA s. 
147(1), relieving parent of obligation to support a minor who has “voluntarily 
withdrawn,” and DA s. 2(1) defining child of the marriage as minor who “has not 
withdrawn.” Original order not stating source of statutory authority for child 
support, but court concluding that difference in language between DA and FLA 
would not lead to a different result. Court holds that when child is incarcerated, 
custodial parent not contributing to the support of the child and not required to 
contribute to support of the child, child has voluntarily withdrawn from the change 
of that parent and is not entitled to child support. 
 
J.P. v J.B., 2013 BCPC 168, Merrick J., 19 June 2013 
 
Relocation application between parents who are guardians. Court allows mother to 
relocate as move proposed in good faith and reasonable arrangements proposed, 
and father not establishing that move is not in child’s best interests. Court 
concluding that FLA s. 70 prevents court from “fundamentally changing the 
parenting arrangements,” and that s. 70 intended to “preserve existing 
arrangements to the extent that is reasonably possible. 
 
Berry v Berry, 2013 BCSC 1095, M. MacNaughton, 21 June 2013 
 
Application by father to prevent mother from changing the place of residence of the 
children, heard after mother had moved from Surrey to North Vancouver. Court 
holds that a move within the lower mainland “should not be considered a 
relocation” for DA purposes. Court further holds that tests in FLA ss. 46 and 65 are 
child-centred and focus “on children’s relationships and the impact of a change in 
residence on those relationships,” and that “to qualify as a relocation, the impact 
must be significant.” 
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K.A.C. v. R.J.M., 2013 BCSC 1103, Cohen J., 24 June 2013 
 
Application by father to change various aspects of separation agreement and for 
order that children be enrolled in a school closer his home in Cloverdale, brought 
after mother had moved herself and children from White Rock to Vancouver and 
enrolled children in Vancouver school. Court concludes enrollment of children in 
their best interests under FLA s. 37 and not a “flagrant breach or disregard” of 
access schedule in agreement, however mother should have applied to vary the 
schedule. Court notes s. 44(4) allowing the court to set aside an agreement it deems 
not in best interests of child. 
 
Rush v Biggs, 2013 BCSC 1133, Johnston, J., 25 June 2013 
 
Application by mother under Hague Convention for declaration that child 
wrongfully removed to Indiana and for order for return of child. Court observes that 
HC has “force of law in British Columbia” as a result of FLA s. 80. 
 
Mular v Lawrence, 2013 BCSC 1158, Cohen J., 28 June 2013 
 
Trial of claim for unequal division of family property under FLA s. 65, in proceeding 
between married spouses commenced under FRA. Respondent not consenting to 
proceeding being tried under FLA. Court holding that under FLA s. 252, matter 
governed by FRA ss. 65 and 66. 
 
Young v Young, 2013 BCSC 1574, Barrow J., 3 July 2013 
 
Application for cancellation of arrears of support owed under separation agreement. 
Court interprets application as seeking order under FLA s. 148(3) that court set 
aside potion of agreement addressing child support if it would make a different 
order. Given change in circumstances, court “varies” child and spousal support 
obligation on a without prejudice interim basis, without considering tests in s. 164. 
Court notes that FLA Reg. adopts the CSG with “some variations and modifications.” 
 
M.K.A. v A.F.W., 2013 BCSC 1415, M. Young, 5 July 2013 
 
Father applying under FLA s. 69 to prevent mother from relocating with child. 
Parties’ separation agreement giving father parenting time every Thursday evening 
to Saturday evening and sharing of holidays. Court concludes that father does not 
have substantially equal parenting time as has child for “approximately 36 percent 
of the time,” and applying s. 69(4) to determine matter. Court finds that move is 
proposed in good faith as mother had tried to avoid the move and made significant 
efforts to support the relationship between the child and father; court finds that 
proposal for parenting time “are reasonable and workable, and very generous.” As 
father failing to show that move is not in best interests of child, move allowed. 
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Pozzobon v Pozzobon, 2013 BCSC 1226, Grauer J., 10 July 2013 
 
Application under DA to vary order on parenting arrangements. Although matter 
under DA, court hold factors at FLA s. 37(2) to provide “a useful basis for analyzing 
where the best interests” of the child lie. 
 
M.C. v D.C., 2013 BCPC 212, Low J., 11 July 2013 
 
Application by father for guardianship of children following 2002 order for joint 
guardianship and sole custody to mother, and 2007 order giving mother sole 
custody and sole guardianship. Court observing that father not a guardian pursuant 
to FLA s. 251. Father not complying with PCFR 18.1, arguing that requirements only 
apply to person seeking guardianship under s. 39(3). Court holds that PCFR 18.1 
makes no distinction in status and is mandatory, and that person applying for 
guardianship must file PCFR Form 34 affidavit before application can be heard. 
 
L.L.J. v. E.J., 2013 BCSC 1233, M. Keighley, 11 July 2013 
 
Application for support by mother under DA; application to prevent mother and 
child from relocating by father under FLA, after delivery of mother’s notice of 
intention to relocate. Applications brought subsequent to Provincial Court orders 
for parenting schedule and restraining parties from changing child’s residence. 
Court holds that welfare of the child is the only concern on relocation applications 
and that FLA does not “suggest a new direction for the court to take on applications 
of this nature” and does not “suggest that the legislature has ventured a 
consideration of ‘mobility rights’.” Following Hejzlar v Mitchell-Hejzlar, court 
reviews all possible scenarios to consider mother’s wish to relocated “in the round” 
and grants father’s application. 
 
Director v C.M. and C.W., 2013 BCPC 200, Rounthwaite J., 15 July 2013 
 
Application by paternal grandmother for guardianship of children, brought in 
context of CFCSA continuing custody application, if father unsuccessful in having 
children returned to him. Court concludes children at risk from both parents. Court 
considers grandmother’s application in light of s. 37(2) factors and concludes that it 
is not in children’s interests to be moved from stable foster home to live with a 
person with whom the children do not have a relationship. 
 
Reynolds v Huard, 2013 BCSC 1251, M. McCallum, 15 July 2013 
 
Unmarried parties separating in 2003, proceeding commenced in 2008 seeking 
constructive trust interest in property; trial set for 2014 after several adjournments. 
Claimant now applying to amend pleadings to claim property relief under FLA. 
Given that claim under FRA Part 5 never advanced, claimant seeks to bring a new 
claim rather than amend an existing claim. New claim statute barred as a result of 
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FLA s. 198(2) requirement that claims by unmarried spouses be brought within two 
years of separation.  
 
Re BC Birth Registration, 2013 BCSC 1262, Loo J., 16 July 2013 
 
Application for adoption of child over objection of father. Parents separating in 2006 
and signing separation agreement that mother have custody of child and father have 
reasonable access, but not specifically addressing guardianship. Court declining to 
consider whether or not father is a guardian under FLA. Matter decided on basis of 
father’s status as natural parent; application dismissed. 
 
H.D.F. v L.M.F., 2013 BCSC 1301, Holmes J., 16 July 2013 
 
Application for assessment under FLA s. 211 and independent evaluation of 
allegations of inappropriate conduct by father. Court concluding that as a result of 
child’s mental health issues, further assessment of allegations would be harmful to 
child but allowing s. 211 on terms suggested by counsel for child. 
 
J.D.G. v J.J.V., 2013 BCSC 1274, Punnett J., 18 July 2013 
 
Claimant failing to produce financial statement within time following service of 
claim as required by rules, failing to produce by Judicial Case Conference and failing 
to produce within period specified by order made at JCC. Application for contempt 
finding and fine pursuant to FLA s. 213 brought by respondent. Financial statement 
produced two days before hearing. Court reviewing law under FRA s. 92, comments 
on s 92 in 2010 white paper, text of FLA s. 213, explanatory materials on FLA 
published by government and Hansard transcript of Attorney General’s remarks on 
FLA to conclude that the FLA is “intended to give the court more powers to make 
orders as to the conduct of parties” and that s. 213 “is to be used to secure proper 
disclosure in a timely and cost efficient way,” and “therefore requires a robust 
application to accomplish that end.” Court ordering that respondent have costs 
thrown away fixed at $1500 and that claimant pay penalty of $500 to the 
respondent. 
 
D.Q.L. v W.D.H., 2013 BCSC 1291, Truscott J., 19 July 2013 
 
Application by mother for divorce, orders for sole interim custody and guardianship, 
and child support. Court cites Anson v Anson for proposition that custody under the 
DA is “almost the equivalent of guardianship of the person.” Because this meaning is 
akin to guardianship under the FLA and application is for interim orders, court 
declines to make order about custody and confirms that both parents will remain 
guardians; “all the necessary requirements for the children on an interim basis can 
be covered within the principles of guardianship set out in the FLA.” Court then 
allocates some parental responsibilities to mother and requires both to share other 
parental responsibilities, with the mother having the right to decide in the event of 
impasse and the father having the right to apply under FLA ss. 45 or 49. 
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Van den Dungen v Van den Dungen, 2013 BCSC 1273, M. Bouck, 19 July 2013 
 
Application for advance on family property in case including claims under FRA Part 
5, citing both FRA and FLA. Court treats as an application for an interim advance 
under FRA. 
 
De Jong v Gardner, 2013 BCSC 1303, Bowden J., 22 July 2013 
 
Trial involving claims for divorce, parenting arrangements for child and order that 
mother return the child to BC, mother having taken child to Alberta in 2011. No 
orders made about parenting of child after father’s failed interim application for 
return of child. Court concludes that FLA s. 46 is inapplicable, despite the absence of 
or an agreement or order on parenting arrangements, as mother had already moved 
child. Court approaches claim under DA, following reasoning in Hansen v. Mantei-
Hansen, and applies Gordon v Goertz and the in-the-round approach required by 
S.S.L. v J.W.W. Court concludes child should return to BC. 
 
D.J. and K.J. v C.K. and T.K., 2013 BCPC 197, Birnie J., 22 July 2013 
 
Stepfather in relationship with mother ordered to pay child support to father under 
FRA; father seeking to vary order. Pretrial application to address effect of FLA s. 
149(3), applicant arguing that respondent cannot apply to vary order as order 
cannot be made under FLA until the stepfather and mother have separated and FLA 
thus ineffective to vary order. Court cites D.B.S. v S.R.G. for proposition that once a 
child support order is made, the payor is under a continuing obligation to provide 
support in accordance with income, and that right to apply to vary is thus intrinsic 
to child support orders. Repeal of FRA did not extinguish any rights or vested 
interests acquired under the FRA. 
 
Director and L.M.P., L.M.P. v K.P. et al., 2013 BCPC 206, Frame J., 23 July 2013 
 
Father seeking guardianship of child in context of combined CFCSA and FLA 
proceeding. Father not a guardian as never resided with child, had not regularly 
cared for child and no agreement between parents that father be a guardian. Pretrial 
application to determine whether father must obtain criminal records check and 
nature of check required. Court observes that nothing in FLA s. 51 or in PCFR 18.1 
requires production of criminal records check, merely text of Form 34. Court 
reviewing different species of records checks, their costs and their deficiencies. 
Court concluding that intent of FLA is that criminal records check must include a 
vulnerable sector search, however father unable to obtain this on his own, and 
legislation inadequate to compel father to obtain this record check or allow court to 
make order against police agency. Court concluding that only recourse is to ask, but 
not order, the father to attend the police and request fingerprint search. 
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N.P. v I.V., 2013 BCSC 1323, N. Brown J., 25 July 2013 
 
Application seeking child support against stepfather and protection order against 
father. Court applying DA, distinguishing from FLA in that “the triggering of 
obligations flowing from a stepparent to a child in the breakdown of a formalized 
marriage is not subject to the temporal requirements arising in a non-marriage 
relationship,” and relying on Chartier v Chartier to determine stepparent’s liability. 
Court grants protection order on basis of “history of harassment and threats, not to 
mention breaches of previous probation orders.”  No contact and no go orders made 
in respect of the mother, children and stepfather, as well as order not to possess 
weapons. 
 
L.J.R. v S.W.R., 2013 BCSC 1344, Betton J., 26 July 2013 
 
First of two critical cases on relocation. Mother applying to move child from BC to 
Tennessee. Court concludes that FLA s. 69 analysis applies whether order for 
parenting arrangements or contact is interim or final. Court provides step-by-step 
approach to analysis of relocation applications. With respect to s. 69, court 
concludes that reasonableness of arrangements proposed depends on location at 
issue; reviews each of the good faith factors set out in s-s. (6) to determine whether 
factor is subjective, objective or both, and considers each factor in light of 
circumstances of case; and, analyses the best interests of the child by application of 
each of the s. 37(2) factors. 
 
S.F.S. v S.A.S., 2013 BCSC 1350, Melnick J., 29 July 2013 
 
Trial of claim for divorce and primary residence of children. Court applies Hansen v 
Mantei-Hansen to conclude that DA s. 16 applies, however also concluding that s. 
16(8) factors are not inconsistent with the factors the court would have applied 
under the FLA. 
 
Jensen v Jensen, 2013 BCSC 1373, M. Young, 31 July 2013 
 
Application to extinguish arrears accumulating under 1997 order. Court observes 
that FLA s. 174 is “virtually the same” as FRA s. 96(2). Given contradictions between 
information from CRA and from trustee in bankruptcy, and unreliability of 
applicant’s financial statement, court imputes income to respondent, recalculates 
support accordingly and fixes arrears. Court declining to reduce or cancel interest 
accumulating on the arrears under s. 174(3), holding that “the claimant has waited 
for years for this money and the respondent has made no effort to pay, so he should 
pay her interest on every outstanding monthly payment.” 
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Sekhon v Sekhon, 2013 BCSC 1375, Dillon J., 31 July 2013 
 
Trial of action including claim under FRA Part 5 commenced before FLA coming into 
force. Court applies FLA s. 252 to conclude that FRA applies to resolve case and that 
triggering event was s. 57 declaration at a Judicial Case conference. 
 
Logan v Logan, 2013 BCSC 1390, Masuhara J., 2 August 2013 
 
Trial of action including claim under FRA Part 5 commenced before FLA coming into 
force. Court applies FLA s. 252 to conclude that FRA applies to resolve case. 
 
Hadjioannou v Hadjioannou, 2013 BCSC 1682, Fisher J., 6 August 2013 
 
Application by father for order under FLA s. 69 prohibiting mother from relocating 
to Alberta with child, following trial concluding in January 2013 at which order for 
joint custody, joint guardianship and near-equal sharing of child’s time made. Court 
observes that primary consideration has always been the best interests of the child, 
and that FLA s. 69 requires additional consideration of good faith and the proposal 
of reasonable arrangements. Court holds that best interests is assessed by 
considering s. 37(2) factors and that analysis of good faith requires review of each of 
the s. 69(6) factors and that these factors do not change the Gordon v Goertz 
principle that misconduct unrelated to parenting capacity must not be considered. 
Court applies each of s. 69(6) factors and s. 37(2) factors to allow application.  
   
Bressette v Henderson, 2013 BCSC 1661, Griffin J., 9 August 2013 
 
Parties in unmarried spousal relationship, separating in 2012. Claimant 
commencing action seeking orders in relation to jointly-owned property and 
respondent’s property under law of unjust enrichment and trust. Claimant 
amending claim to plead under FLA; respondent objecting on basis that whole of 
relationship occurred before FLA came into effect. Court holds that FLA s. 252 does 
not address property rights of unmarried spouses, and observes that amendments 
were made within limitation period of s. 198(2). Court notes that a “decision on the 
transition provisions will have significant implications on the rights of common-law 
spouses who separated within two years of the FLA coming into force” and declines 
to decide the issue in the absence of full legal argument. However, court holding that 
an equal division of family property would be significantly unfair under s. 95 and 
that it would make the same order the FLA as under the common law. 
 
McKenzie v Perestrelo, 2013 BCSC 1452, Savage J., 13 August 2013 
 
Trial of claims between unmarried spouses involving parenting arrangements, 
support and property claims. Mother seeking “sole guardianship,” father seeking 
“joint guardianship;” report prepared under FRA s. 15 recommending sole custody 
to mother and joint guardianship. Allegations of violence on part of father; ensuing 
criminal charges resulting in acquittal. Court notes that matters concerning children 
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are be determined considering only the best interests of the child under FLA s. 37, 
and orders that parties be “joint guardians;” court’s consideration of s. 38 factors 
not articulated. Mother’s claim to father’s RRSPs dismissed as FLA inapplicable “due 
to the operation of s. 252,” and court not finding father’s contributions to be an 
unjust enrichment. 
 
T.C. v S.C., 2013 BCPC 217, Dhillon J., 13 August 2013 
 
Second of two critical cases on relocation. Mother applying to relocate with child 
from BC to Washington after marrying resident of that state. Parties separating in 
2007, a few months after birth of child, and signing separation agreement under 
which mother having sole guardianship and father having unspecified access. 
Father’s access later specified by order giving him equivalent of every other 
weekend and two evenings each week. Threshold issue arising as to father’s status. 
Court concluding that under FLA ss. 251(2) and 39(2), parties making agreement 
under which father not a guardian, and therefore unable to object to relocation 
under s. 68. Court exercising power under s. 261(1) and PCFR 18.1(2) to make 
interim order appointing the father as a guardian because “such an order is in the 
best interests of the child and also in the interests of the administration of justice to 
permit a parent who has had a significant role in the life of a child to have relocation 
application considered on the basis of the parent having the status of a guardian of 
the child,” and because “to deny standing to the father to argue for his parental 
rights is to fail to consider a just and reasonable approach in this family law 
dispute.” Father required to file supporting materials within 60 days under PCFR 
18.2(4). Turning to relocation analysis, court concludes parties do not have 
substantially equal parenting time. Court interprets good faith component of test 
under FLA s. 69(4) as requiring that mother’s motives for moving are “not for 
improper reasons,” following Nunweiler v Nunweiler, and is likely to enhance the 
child’s quality of life or her own. Court interprets reasonable arrangements 
component as requiring the mother “to show how the father’s relationship with the 
child can be preserved, not augmented or enhanced,” and not requiring “anything 
other than a reasonable and workable arrangement.” Court rejecting conclusions of 
s. 211 assessment with criticism as to author’s approach, and analyzing best 
interests of child considering each of s. 37(2) factors in turn.  
 
L.S.D. v K.K.D., 2013 BCSC 1462, Harvey J., 14 August 2013 
 
Trial of claims including parenting arrangements, commencing when both children 
were living with mother and concluding after 17-year-old child had moved to live 
with father. Court observing that FLA specifically requires considerations of 
children’s views, and declining to “interfere” with child’s decision to live with his 
father. Court ordering “joint guardianship” of the children “based upon the Joyce 
model.” 
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Schmidt v Sucke, 2013 BCSC 1489, Fisher J., 16 August 2013 
 
Trial of property claims in action commenced prior to coming into force of FLA. 
Court noting provisions of FLA s. 252 and concluding that division of property must 
be determined under FRA. Respondent seeking order for equalization of CPP 
credits; in absence of evidence on issue or submissions on application of FLA s. 253, 
court declining to make order. 
 

 
Director v A.B. and M.B., 2013 BCPC 224, Gouge J., 21 August 2013 

Application by MCFD for continuing custody order, children having been in 
temporary custody of director since 2011, and seeking to move the children into 
care in Saskatchewan. Court concluding that under CFCSA s. 50(1), continuing 
custody order terminates parents’ status as guardians, terminates their ability to 
exercise parental responsibilities under FLA s. 40(1) and, under s. 43(1), vests duty 
in director to exercise parental responsibilities in best interests of children. Court 
not finding means in FLA for director to delegate this function and adjourning 
application. 
 
Chancellor v Chancellor, 2013 BCSC 1519, Barrow J., 21 August 2013 
 
Applications including father’s application for termination of restraining orders 
made in 2009 and 2011. Court ordering continuation of restraining orders, 
presumably as protection orders, considering: history of family violence, including 
criminal charges, under FLA s. 184(1)(a); mother’s fear of father under s-s. (f); and 
the risk posed by a pending judgment under s-s. (g). 
 
L.K. v M.M., 2013 BCPC 225, Mrozinski J., 27 August 2013 
 
Application to determine where child will attend school, mother having moved, 
parties agreeing to treat issue as relocation application. Parties separating after 
child’s birth. Interim order providing that parties have joint custody and joint 
guardianship, with father having unspecified access; subsequent order requiring 
week-on/-off sharing of parenting time. Parties agreeing at hearing that father “is a 
guardian pursuant to s. 39(3)(c) of the FLA.” Court analyzing application under s. 
69(5). Court reviews each of s. 69(6) factors, following approach taken in L.J.R. v 
S.W.R., and notes that although none of the previous orders restricted mother from 
relocating, the move does preclude the father from exercising equal parenting time; 
court reviews each of s. 37(2) factors. Mother having moved before hearing, court 
finds that her move “while not necessarily made in bad faith cannot be entirely 
characterized as a good faith move” and that moving doing little to enhance quality 
of life of either child or mother, and mother therefore not discharging onus of 
proving that move is in the child’s best interests. 
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Lee v. Starinovich, 2013 BCSC 1557, Humphries J., 27 August 2013 
 
Trial of issues between unmarried spouses including claims for interest in property, 
child support and spousal support. Counsel agreeing that property claims governed 
by common law. Court applies Kerr v Baranow to find absence of unjust enrichment, 
and observing that property at issue would be excluded from division under FLA s. 
85 as acquired prior to commencement of relationship. In determining claim for 
spousal support, court observes factors for spousal support set out at s. 161 to be 
“very similar” with those set out at DA s. 15.2(6), and finds that reasoning in 
Bracklow v Bracklow “is of some assistance.” Court makes order at mid-range of 
SSAG and applies Kerr to determine claim for retroactive spousal support under FLA 
s. 170. 
 
K.G. v T.M., 2013 BCPC 228, Mrozinski J., 28 August 2013 
 
Application concerning parenting arrangements; father seeking schedule where 
mother would have child one day per week; mother seeking order for shared 
parenting time. Court reviews each of FLA s. 37(2) factors and concluding that child 
should spend an equal amount of time with each parent. Court applying s. 45(1)(d) 
to bar further applications until parenting after separation program taken or 
mediation attempted.  
 
Kline v Hanna, 2013 BCSC 1567, Crawford J., 28 August 2013 
 
Trial of property claims between married spouses in action commenced prior to 
coming into force of FLA. Court applies FLA s. 252 to conclude that FRA applies to 
resolve case. 
 

 
S.B. v N.L., 2013 BCPC 233, Morgan J., 29 August 2013 

Application to prevent mother from relocating with children, father not filing 
application until 29 days after deadline in FLA s. 68 and not recalling whether he 
received mother’s notice. Court holds that “degree of proof of delivery of notice” 
informed by “potential repercussions of missing the s. 68 time limit.” Court reviews 
ss. 66, 67, 68 and 69, and concludes that court’s authority to permit or prohibit a 
relocation under s. 69(2) not fettered by passing of deadline set out in s. 68. 
However, to give “full effect” to the goal of s. 68, the court should generally 
recognize the 30-day limit. In those cases where it is “clear” that a complete analysis 
be performed under s. 69(3), the court should consider: the reasonableness of the 
explanation for not filing an objection; the length of delay in filing; and the degree of 
prejudice to the respondent in allowing the late filing, measured by the date of the 
proposed relocation and the planning already undertaken. In absence of proof of 
receipt of mother’s notice, although court finding that notice was sent, court 
proceeding with full analysis under s. 69. Court reviews each of s. 69(4) and (6) 
factors and concluding that mother proposing to move in good faith and proposing 
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reasonable arrangements, and father failing to establish that move not in children’s 
best interests. 
 
Longo v Longo, 2013 BCSC 1578, M. Keighley, 29 August 2013 
 
Applications by married spouses for a variety of orders including parenting 
arrangements, support and exclusive occupancy of family home under DA and FLA. 
Court finds that FLA s. 90(2) not contemplating departure from “historical 
framework of analysis” under FRA s. 124 requiring court to conclude that continued 
sharing is an impossibility and then determining whose occupancy is favoured by 
the balance of convenience. Court giving claimant exclusive occupancy of home, 
ordering payment of support at mid-range of SSAG and that parties be “joint 
guardians” of child. 
 
L.R.A.C. v S.M.L.-C., 2013 BCSC 1622, Abrioux J., 30 August 2013 
 
Review of parenting arrangements under DA s. 17 pursuant to trial order. Court 
notes best interests criteria set out in S.B.C. v F.A.C., and decision in Pozzobon v 
Pozzobon applying FLA s. 37(2) factors to case brought under DA. 
 
Gilmour v Herrick, 2013 BCSC 1591, Russell J., 30 August 2013. 
 
Parties applying to vary interim order in advance of trial. Court observes that FLA s. 
47 requires a change in circumstances, and relying on Boychuk v Singleton for 
proposition that required change must be a material change in circumstances, per 
Gordon v Goertz, and applying test in Gordon to conclude change not established that 
would justify varying order. 
 

 
K.L.G. v D.J.T., 2013 BCSC 1684, N. Brown J., 11 September 2013 

Trial of issues between unmarried spouses including parenting arrangements and 
mother’s wish to relocate to Ontario with children. As a result of parties’ consent, 
court requires parties to share all parental responsibilities under FLA s. 41, save 
that the mother has sole parental responsibility for day-to-day decision making 
under s-s. (a) and giving or refusing consent on behalf of the child under s-s. (h), and 
leaving right to make decisions respecting the child’s residence under s-s. (b) for 
more detailed consideration. Court determines relocation claim under s. 46 in 
absence of order or agreement on parenting arrangements, framing issue in terms 
of whether mother “should be granted the right to decide where the children will 
reside.” Court reviews guiding principles applicable to mobility applications set out 
in Nunweiler v Nunweiler against factors prescribed by s. 37 to determine which of 
the Nunweiler factors “no longer applies” under the FLA. Court then reviews each of 
s. 37(2) factors, and concludes that mother should have exclusive parental 
responsibility under s. 41(b) to determine the place of the child’s residence. 
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Asselin v Roy, 2013 BCSC 1681, Harvey J., 11 September 2013 

Parties cohabiting in 1987, signing cohabitation agreement in 1990 and separating 
in 2011. Trial concerning the division of property between unmarried spouses, 
parties electing to apply the FLA. Agreement providing that parties would only 
share property held in joint names; claimant seeking to have agreement set aside. 
Court finds parties to be spouses under FLA s. 3 and dividing property applying FLA 
Part 5, with the triggering event being the date of separation. Court holds that FLA 
intended “to create more certainty for litigants in the division of their assets,” and 
that the “broad judicial discretion formerly available under the FRA has been 
replaced with a more formulaic approach to both the identification and division of 
family property.” Respondent concedes agreement significantly unfair within 
meaning of s. 93 as to one property acquired after the execution of the agreement; 
claimant arguing that agreement unfairly entered into, not witnessed and signed 
without disclosure or legal advice. Court holds that s. 93 requires two-part test, the 
first assessing the formation of an agreement and the second assessing its effect; 
court concludes that agreement “procedurally unfair” under s. 93(3) and should be 
set aside. Court then proceeds to identify which property is family property and 
which is excluded, noting that “the court merely has to determine that such property 
existed on the date of separation and at least one spouse owned it or had a 
beneficial interest in it.” Noting that onus lies on party claiming property is excluded 
property to prove the claim, court identifies family property, property proven to be 
excluded property and family debt. Court not finding equal division unfair and so 
orders, remarking it will be left “to others to formulate an intelligible definition of 
‘significantly unfair’.” Court also emphasizing need for parties to provide detailed 
Scott schedules setting out value of property at separation, and presumably also at 
the commencement of the spousal relationship. 
 
Ross v Ross, 2013 BCSC 1716, Verhoeven J., 18 September 2013 
 
Summary trial of claims including division of property, and retroactive and 
prospective spousal support under DA, in case commenced prior to coming into 
force of FLA but after execution of interim agreement on spousal support. Property 
claims determined under FRA. Court reviews FLA s. 164 and concludes that “similar 
considerations” apply to court’s assessment of interim agreement even though 
application brought under DA. Court holds that analysis in Miglin v Miglin and Rick v 
Brandsema can be applied to determine whether an agreement on spousal support 
should be varied retroactively. Court finding no reason to interfere with agreement 
as “there is no basis to find deliberate misrepresentation or bad faith, nor anything 
to indicate that there was oppression or that vulnerability played a part in the 
making of the agreement” and therefore concluding that agreement is not 
“substantially at variance” with the objectives of the DA. Prospective support 
ordered at mid-range of SSAG. 
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What’s an affidavit?
Affidavits are narrative evidence in a written form ...

given by an individual (a “deponent”)… given by an individual (a deponent ) …
… on the deponent’s oath or solemn affirmation, …
… as if the deponent was a witness giving oral evidence 
(“testifying”) in the witness box at trial.

Affidavits are a substitute for the testimony that would be 
given by a witness during an examination in chief.

Why are affidavits used?
• Deponent can’t come to court to give evidence
• Deponent isn’t subject to cross examination on his or her• Deponent isn t subject to cross-examination on his or her 

evidence (at least not right away)
• More efficient way of presenting evidence to the court
• The rules require evidence to be given by affidavit in 

certain circumstances
• Enable the court to deal with certain kinds of application 

outside of court
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When are affidavits used?
• Sometimes in provincial court hearings
• Interim applications in the supreme court• Interim applications in the supreme court
• Summary trials in the supreme court
• Desk order divorce applications and applications for 

consent or default orders in the supreme court
• Applications for appointment as guardian in the provincial 

court and the supreme court

What do affidavits do?
The ultimate purpose of all affidavits is to give the judge, 
who likely won’t know anything about your client or thewho likely won t know anything about your client or the 
court proceeding, enough information to make a decision, 
and to do so as quickly as possible, as painlessly as 
possible.
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FORMAL REQUIREMENTS
Format and content requirements of the rules of court, 
and a few tips to make affidavits easier to read and use.

Ordinary forms and ordinary rules
• Provincial court:

• affidavits are generally in Form 17affidavits are generally in Form 17
• PCFR 13 governs

• Supreme court: 
• affidavits are generally in Form F30
• SCFR 10-4 governs
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Form F30 
(Rule 10-4(2) and (7)) 

 
This is the ___ affidavit 

of __________________ in this case,  
and was made on __________________ 

 
Court File No.: __________________
Court Registry: __________________ 

 
In the Supreme Court of British Columbia 

 
Claimant: 

__________________  
 
Respondent: 

__________________  
 

AFFIDAVIT 
 
I, __________________ , __________________ , of __________________ in the City of
Vancouver, in the Province of British Columbia, SWEAR (OR AFFIRM) THAT: 
 

1. I am the __________________  in the proceeding herein and as such have personal 

knowledge of the facts and matters hereinafter deposed to save and except where the same 

are stated to be based upon information or belief and where so stated I verily believe the 

same to be true. 
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Special forms for special rules
• Special affidavits, usually fill-in-the-blanks, are required in 

both courts for:both courts for:
• Financial statements
• Proof of personal service
• Proof of service by mail, fax and email
• Applications for appointment as a guardian

• Other special affidavits are required in the supreme court 
for:for:
• Desk order divorce applications
• Attainment of age of majority
• Applications for indigent status

Formatting requirements 
• Each paragraph must be numbered
• Each page must be numbered including each page of• Each page must be numbered, including each page of 

each exhibit
• Each exhibit must be identified by sequential letters and 

be marked with a certificate, to be signed by the person 
taking the deponent’s oath or affirmation
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Formatting requirements 
• The deponent must sign the affidavit in the presence of 

the person taking the deponent’s oath or affirmation, whothe person taking the deponent s oath or affirmation, who 
also signs the affidavit

Formatting requirements 
• The person taking the deponent’s oath or affirmation must 

provide his or her name and address below his or herprovide his or her name and address below his or her 
signature

• If the deponent cannot read, the person taking the 
deponent’s oath or affirmation must sign a certificate 
indicating that he or she read the affidavit to the deponent 
and the deponent appeared to understand the affidavit

• If the deponent is not fluent in English an interpreter must• If the deponent is not fluent in English, an interpreter must 
read the affidavit to the deponent and sign a certificate 
indicating that the affidavit was interpreted to the 
deponent and that the deponent appeared to understand 
the affidavit
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Content requirements 
• Must state the court registry and the court file number
• Must identify the number of the affidavit in the series of• Must identify the number of the affidavit in the series of 

affidavits made by the deponent
• Must state deponent’s name, occupation and address
• Must state deponent’s role in the court proceeding
• Must be written in the first person (I, me, myself, mine)
• Any corrections to the text must:

• Be made at the time the affidavit is being executed
• Be initialed by the deponent and the person taking the deponent’s 

oath or affirmation

Helpful tips
• The client should write the affidavit using a computer or 

typewriter whenever possibletypewriter whenever possible
• Avoid novelty fonts!
• Indent quoted text that is more than two or three lines 

long
• Use headings and subheadings where helpful
• Put the first reference to an exhibit in bold, to make it easy 

to find

• Use at least one-and-a-half line spacing, and don’t crowd 
the text of the affidavit
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What do affidavits do?
The ultimate purpose of all affidavits is to 
i th j d h lik l ’t kgive the judge, who likely won’t know 

anything about your client or the court 
proceeding, enough information to make a 
decision, and to do so as quickly as 
possible, as painlessly as possible.

EVIDENCE & EXHIBITS
What the deponent can say, what the deponent 
shouldn’t say and what the deponent mustn’t say.
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Hearsay evidence
• Hearsay: saying what some else said to prove a fact

“Raj told me that Bob crashed the car ”Raj told me that Bob crashed the car.

• Hearsay is permitted at interim applications, but not at 
hearings where the outcome will be a final order

• Double hearsay and anonymous hearsay are never 
permitted

“Raj told me that Bob said that he’d crashed the car.”

“Raj told me that someone saw Bob crash the car.”

“The police officer told me that Bob crashed the car.”

Opinion evidence
• Evidence in affidavits consists of statements about facts 

not about the deponent’s opinion about something ornot about the deponent s opinion about something or 
someone

“Bob is a terrible driver.”

“Bob’s optic neuropathy caused the crash.”

• Look for:
“In my opinion…”

“I think that…”

“I believe that…”

“In my view…”
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Expert evidence
• Experts, on the other hand, can give opinion evidence; 

that’s usually why they’re involved in a court proceedingthat s usually why they re involved in a court proceeding
• Expert evidence gives the court information about things 

beyond most people’s experience
“Optic neuropathy can impair a person’s eyesight.”

“Bob’s excessive speed caused the crash.”

• Typical experts in family matters include mental health 
professionals, accountants, valuators, actuaries; most 
common experts are s. 211 assessors

Testimonial letters
• “Dear Judge” letters are hearsay and are not proof that 

the contents of the letters are truethe contents of the letters are true
• Testimonials are rarely helpful, partly because they are 

opinion evidence but mostly because they are partisan 
and biased

“Chen is the best father in the whole world and could 
teach a fence post to be a good parent.”

If it’s really important get the person to write an affidavit• If it’s really important, get the person to write an affidavit 
of his or her own
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Character assassination
• Rarely helpful, partly because they are opinion evidence 

but mostly because they are partisan and biasedbut mostly because they are partisan and biased
“Chen is incompetent and a loser, and I wouldn’t 
trust him to parent a fence post.”

• If it’s really important, get the person to write an affidavit 
of his or her own, but be aware that such affidavits may 
cause more harm than good
This approach to family law disputes should always be• This approach to family law disputes should always be 
discouraged

The facts, ma’am, just the facts
• Evidence in affidavits consists of statements about facts 

and should be neutral and dispassionate, and avoid self-and should be neutral and dispassionate, and avoid self
serving descriptions of the deponent’s emotional state and 
reactions

“I was shocked and appalled when I saw that Chen 
had left the butter knife on the table where Lucas 
could have grabbed it.”

“I was devastated when I learned of Chen’s affair II was devastated when I learned of Chen s affair. I 
would never have believed he was capable of such a 
betrayal.”

• Failure to observe this rule can result in awards of costs 
and special costs
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Legal argument
• Evidence in affidavits consists of statements about facts 

and should not contain arguments about why the outcomeand should not contain arguments about why the outcome 
should be as the deponent wishes or observations about 
the law

“Because Harkamal and I lived together for less than 
two years, we are not spouses as defined by the 
Family Law Act.”

“I am advised by my advocate that I am entitled to aI am advised by my advocate that I am entitled to a 
protection order because Harkamal’s conduct toward 
me is family violence.”

Exhibits
• Anything that can be reduced to paper can be used as an 

exhibit to an affidavit, however just because it can beexhibit to an affidavit, however just because it can be 
reduced to paper doesn’t mean it ought to be an exhibit

• Look for documents that support important statements 
and will bolster the judge’s impression that the deponent 
is being truthful

“Lydia is doing well at her new school.”

“I deposited the money from the sale of the pickup“I deposited the money from the sale of the pickup 
into the family bank account.”

not
“I live in the west end.”

“My cat turns four next month.”
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Useful exhibits
• Income tax returns, T4 and T5 slips, paystubs, notices of 

assessment, ROE formsassessment, ROE forms
• Bank, loan and credit card statements
• Report cards, educational assessments, teacher letters
• Medical, dental and psychiatric reports
• Receipts, invoices, bills and account statements
• IBCC records, driver’s abstracts, transfer forms
• Photographs of damage, injuries
• Photographs of houses, bedrooms, schools, playgrounds 

and community amenities

Useless exhibits
• Testimonial letters
• Letters and emails authored by the deponent except in• Letters and emails authored by the deponent, except in 

the context of letters and emails from the other party
• Letters and emails from people other than the parties, 

their lawyers or experts
• Diary excerpts where the sole purpose of the diary is to 

record the misbehaviour and shortcomings of a party
• Photographs of happy, smiling children and families on 

holidays, trips and outings 
• Anything that does not help to support a fact that is 

important to the application
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What do affidavits do?

The ultimate purpose of all 
affidavits is to give the judge, who 
likely won’t know anything about 
your client or the court proceeding, 
enough information to make aenough information to make a 
decision, and do so as quickly as 
possible, as painlessly as possible.

> A SHORT BREAK
Please take a look at the handouts.
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Fun with bad affidavits

> BACK AT IT
The presentation continues.
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STRUCTURE
How to organize an affidavit and tell the client’s story.

Overview
1. State who is making the affidavit.
2 Describe the deponent’s role in the court proceeding2. Describe the deponent s role in the court proceeding.
3. Provide a brief summary of the parties’ relationship.
4. Provide a brief summary of the history of the court 

proceeding to date.
5. Describe the order that the deponent seeks or opposes.
6. State the facts that explain why the deponent seeks or 

opposes the order.
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Who is making the affidavit
“I, Harkamal Gill, construction worker, of 123 Main Street in 
Vancouver, British Columbia…”Vancouver, British Columbia…
“I, Harkamal Gill, homemaker, of 123 Main Street in 
Vancouver, British Columbia…”
“I, Harkamal Gill, construction worker, of Vancouver, British 
Columbia…”
“I, Harkamal Gill, construction worker, with an address in 
the care of of 123 Commercial Drive in Vancouver Britishthe care of of 123 Commercial Drive in Vancouver, British 
Columbia…”

Relationship to the proceeding
“I am the claimant in this proceeding.”
“I am this sister of the claimant in this proceeding ”I am this sister of the claimant in this proceeding.
“I am the claimant’s landlord.”
“I am the claimant’s best friend.”
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Summary of the parties’ relationship
• Age, employment circumstances, income of each party
• Date of cohabitation date of marriage• Date of cohabitation, date of marriage
• Children’s names, birthdates, schools, grades, any special 

educational or health issues that are relevant
• Date of separation
• Living arrangements following separation 

Summary of the court proceeding
• Attempts to resolve dispute
• Date litigation commenced orders sought in claim date of• Date litigation commenced, orders sought in claim, date of 

service on respondent
• Date of respondent’s reply and counterclaim, claimant’s 

orders agreed to and opposed, orders sought in 
counterclaim

• Date of judicial case conference
• Summary of any important orders made to date, whether 

orders were made by consent
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Orders sought or opposed
• Applicant provides a brief statement of the orders sought 

in the applicationin the application
• Respondent provides a brief statement of the orders 

sought that are agreed to and the orders sought that are 
opposed

Why orders are sought or opposed
• Applicant provides concise statement of the events that 

lead to the making of the applicationlead to the making of the application
• Respondent provides his or her version of the events 

leading to the application
• Respondent addresses the applicant’s version of those 

events if necessary

This is the narrative – story-telling – portion of the affidavitThis is the narrative story telling portion of the affidavit. 
It should state the facts that motivated the application and 
those facts should explain the person’s position on the 
application and why that position is reasonable. This is also 
where the bulk of your time should be spent.
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Recap
• If an affidavit is especially long, wrap it up by restating the 

orders sought and the client’s position on the ordersorders sought and the client s position on the orders 
sought

WRITING TIPS
A few important points about language, style and 
content.
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Be brief and to the point
• Be as concise as the circumstances allow.
• Avoid irrelevant facts and irrelevant allegations about• Avoid irrelevant facts and irrelevant allegations about 

someone’s conduct, especially historical conduct.
• Never speculate about someone’s state of mind or 

motivations.
• Avoid long, run-on sentences.
• Chop large paragraphs up into a number of shorter 

paragraphs.
• Use lists and headings where the lists and headings will 

be helpful.

Remember, it’s the client’s affidavit
• The person who is making the affidavit is the client, not 

the advocate; the advocate can guide and suggest, butthe advocate; the advocate can guide and suggest, but 
ultimately it’s the client’s affidavit.

• The client should be told that he or she may be cross-
examined on his or her affidavit, and as a result it is very 
important that the affidavit be accurate and truthful; the 
client must be prepared to stand by the statements made 
in his or her affidavit!in his or her affidavit!

• Check in with the client frequently: “Is this right, have I got 
this the way you want it?”

• The affidavit should use the client’s language and reflect 
the client’s level of literacy and fluency.
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The judge won’t know your client
• The judge is unlikely to know your client or the history of 

the court proceeding.the court proceeding.
• Provide the minimum amount of information necessary for 

the judge to get a sense of the parties’ backgrounds and 
current circumstances.

• Don’t be ambiguous or skirt the issues.
• A stranger should be able to read the affidavit and 

understand what has gone on what is going on and whyunderstand what has gone on, what is going on and why 
the client is taking his or her position on the application

• If you have any doubt about this, give the affidavit to a 
stranger and find out!

Know which facts are important
• The affidavit should provide, without argument, the facts 

that support the client’s position on the application; thisthat support the client s position on the application; this 
means asking yourself what the judge would need to 
know to make the order that the client wants.

• It is almost always helpful to look at the rules of court and 
the legislation to figure out any legal test that applies to 
the application; this will help the client figure out which
facts need to be included in the affidavit.facts need to be included in the affidavit.

• When looking up a rule, look at an annotated version of 
the rules; the cases referred to often help to point out 
important facts that must be in the client’s affidavit.
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> A SHORT BREAK
Come on down! You’re the next contestant on…
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Payor’s Number of  1 2y
income children

Age of
children

Recipient’s
income

1 2

3 4

Parenting time /
contact

Which children
live where5 6
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Nature of Plans made during 1 2proposed expense
g

relationship

Special needs or 
skills of  child

Necessity of
proposed expense

1 2

3 4

Expenses 
incurred during 
relationship

Means of
parents5 6
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Gross amount Contributions 1 2of  expense from child

Payor’s 
income

Recipient’s
income

1 2

3 4

Imputed
income

Net amount of  
expense5 6
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Current income Intentionally 1 2and employment
y

underemployed

Employment and 
income history

Past hours of  
work

1 2

3 4

Intentionally 
unemployed

Work presently
available5 6
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Cost of  Parties’1 2raising children incomes

Which children 
live where

Economic
consequences

1 2

3 4

Ages of
parties

Economic
hardship5 6
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Proof  of  Affidavit of  21marriage applicant

Child support 
affidavit

Draft 
divorce order

2

3 4

1

Affidavit of  
service Requisitions5 6
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Arrangements for Dates of  marriage 1 2g
child support

g
and separation

Age and 
residence of  

Impossibility of  
reconciliation

1 2

3 4
children

No conspiracy, 
no connivance

Residence of  
parties5 6
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> BACK AT IT
The presentation continues.
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SUMMARY
A short checklist for affidavit drafting.

Before you start
• Identify the orders sought, those that are consented to 

and those that are objected to.and those that are objected to.
• Look at the applicable rules of court and legislation to 

identify any legal tests that must be met and any facts that 
need to be presented.

• Review the evidence available from the client with the 
client and determine whether it will be helpful to get 
affidavits from other peopleaffidavits from other people.
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When drafting
• Summarize the orders sought and the client’s position on 

those orders.those orders.
• Identify the parties and provide a brief summary of their 

relationship and important events in the litigation to date.
• Explain the circumstances provoking the application 

quickly and efficiently, and as neutrally as possible.
• Check in with the client frequently.
• Where the affidavit is particularly long, consider wrapping 

up by restating the orders sought and the client’s position.

After the first draft
• Ensure that all exhibits are available, and that the exhibits 

which will be used are relevant and will reproduce clearly.which will be used are relevant and will reproduce clearly.
• Ensure that all pages are numbered, including each page 

of the exhibits.
• Review the affidavit to make sure that the facts are not 

misrepresented and bear in mind the possibility of the 
client’s cross-examination on the affidavit.
Review the affidavit to check for improper hearsay• Review the affidavit to check for improper hearsay, 
opinion and inflammatory language.

• Ask the client to make sure that the statements in the 
affidavit are consistent with the statements made in his or 
her other affidavits.
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Final review
• Review the affidavit with the client and encourage the 

client’s comments, concerns and corrections; revise theclient s comments, concerns and corrections; revise the 
affidavit as necessary.

• Check your spelling; revise the affidavit as necessary.
• Ensure any required certificates have been added to the 

end of the affidavit.
• Send the client out to get the affidavit notarized, make 

sure that all exhibits are attached and marked and tell thesure that all exhibits are attached and marked and tell the 
client to bring photo identification.

DRAFTING AFFIDAVITS
Legal Services Society
2013 Training Conference

John-Paul Boyd
403.216.0341
j b d@ ljpboyd@ucalgary.ca



Preparing Affidavits 
 

John‐Paul Boyd 
August 2013 

 
 
An affidavit is a person’s evidence, reduced to a written form.1 Just like oral evidence given 
at trial, the person making the affidavit, the “deponent,” swears or affirms that what he or 
she is saying is true.2 Affidavits are primarily used when making interim applications in the 
Supreme Court under Rules 10‐3(4) and 10‐6(2) of the Supreme Court Family Rules, but 
are also used in: 
 

• hearings in the Provincial Court, under Rule 12(3) of the Provincial Court Family 
Rules;3 

 
• summary trials in the Supreme Court, under SCFR 11‐3(5); and, 

 
• desk order applications in the Supreme Court, including divorce applictions, under 

SCFR 10‐10(2). 
 
Affidavits are a substitute for the deponent’s oral evidence, given from the witness box 
during an examination in chief. From the lawyer’s point of view, presenting this evidence in 
written form allows a degree of control rarely possible during oral examination. From the 
client’s perspective, however, affidavits can be a difficult, daunting and unpleasant writing 
exercise, particularly when the issues and factual background are complex. 
 

I. FORMAL REQUIREMENTS 
 
A. The Rules of Court 
 
Affidavits used in the Provincial Court must generally be in Form 17; the rules about 
content, of which there are hardly any at all, and the use of affidavits are found in PCFR 13. 
Special forms of affidavit are required for: 

                                                 
1 “Evidence” is testimony (oral evidence), documents or physical objects that tend to establish a fact. For 
example, the evidence that establishes the amount of a payor’s income might include the payor’s testimony, 
the testimony of or a letter from the payor’s employer, the payor’s paystub or income tax return, and the 
payor’s finanacial statement. 
2 “Swearing” involves making an oath on one’s faith in a god that the evidence given is true. In the middle 
ages, the risk of burning in a lake of fire for all eternity was thought to be a reasonable guarantee of the 
deponent’s honesty. Atheists, agnostics and those whose religious persuasions prohibit them from giving 
oaths may simply “affirm” (promise) that the evidence they are giving is true. 
3 PCFR 13(3) says that affidavits may not be used unless a judge has given permission, however this rule is 
generally only enforced at trials. Affidavits are commonly used at the hearing of motions without seeking 
permission; in fact, most judges prefer that evidence be given by affidavit at such hearings. 
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• financial statements (Form 4); 
 

• proof of personal service and service by mail, fax or email (Forms 5 and 13); and, 
 

• applications for appointment as the guardian of a child, under s. 51 of the Family 
Law Act and PCFR 18.1 (Form 34).  

 
Affidavits used in the Supreme Court must generally be in Form F30; the rules about the 
content of affidavits are found in SCFR 10‐4. Special forms of affidavits are required for: 
 

• financial statements (Form F8); 
 

• proof of personal service and service by mail, fax or email (Forms F15 and F16); 
 

• desk order divorce applications (Forms F37 and F38); 
 

• proof of attainment of the age of majority (Form F84); 
 

• applications for indigent status (Form F86); and, 
 

• applications for appointment as the guardian of a child, under s. 51 of the Family 
Law Act and SCFR 15‐2.1 (Form F101). 

 
SCFR 10‐4 sets out specific formal and formatting requirements that all affidavits used in 
the Supreme Court must follow: 
 

• the affidavit must be in the first person and show the name, address and occupation 
of the deponent, and his or her role in the court proceeding (SCFR 10‐4(2)(a),(b)); 

 
• the affidavit must be identified, at the upper right‐hand corner of the title page, by 

the name of the deponent, the sequential number of the affidavit made by the 
deponent, and the date on which the affidavit was made, usually 

 
This is the 3rd affidavit 
of Homer J. Simpson in this case, 
and was made on 1 April 2013 

 
(SCFR 10‐4(3)); 

 
• the text of the affidavit must be set out in consecutively numbered paragraphs 

(SCFR 10‐4(2)(c)); 
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• the pages of any exhibits attached to the affidavit must be numbered sequentially, 
beginning on the first page of the first exhibit and ending on the last page of the last 
exhibit (SCFR 10‐4(10));4 

 
• each exhibit must be marked with a certificate to be signed by the person taking the 

deponent’s oath or affirmation, usually 
 

This is Exhibit “ D ” referred to in the affidavit of 
Homer J. Simpson, sworn (or affirmed) before  
me on 1 April 2013 . 

 
  (SCFR 10‐4(8));5 
 

• any alterations to the type‐written text must be initialled by the deponent and the 
person taking the deponent’s oath or affirmation at the time the affidavit is sworn or 
affirmed (SCFR 10‐4(11)); 
 

• the affidavit must be signed by the deponent, and the person taking the deponent’s 
oath or affirmation must sign a statement confirming that the affidavit was sworn or 
affirmed in his or her presence, usually 

 

SWORN (OR AFFIRMED) BEFORE ME at 
Vancouver  , British Columbia, this  1st  day 
of    April          ,  2010  . 
 
 
Anne Attorney 
A Commissioner for taking Affidavits for 
the Province of British Columbia 

) 
) 
)
)
)
)
)
)
) 

 
 
 
 
 

Homer Simpson 
HOMER J. SIMPSON 

 
(SCFR 10‐4(4), (5)); 

 
• if the deponent is unable to read, the person taking the deponent’s oath or 

affirmation must certify, after everyone’s signatures, that the affidavit was read to 
the deponent and that he or she appeared to understand it, usually 
 

                                                 
4 Although not required by the rules, it is very helpful to ensure that the pages of the text of the affidavit are 
also numbered sequentially. 
5 The exhibits themselves are usually identified by sequential letters, both in the text of the affidavit and in 
the certificate on the exhibit. 
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Certificate 
 
I, Anne Attorney, lawyer, of 123 Main Street in Vancouver, British Columbia, certify that 
the above affidavit was read to the deponent, Homer J. Simpson, in my presence and 
that the deponent seemed to understand it. 
 
Date: 1 April 2013  Anne Attorney         

  Anne Attorney 
 

(SCFR 10‐4(6)); 
 

• if the deponent does not understand English, a competent interpreter must 
interpret the affidavit to the deponent and the interpreter must sign an 
endorsement, after everyone’s signatures, that he or she has interpreted the 
document to the deponent, usually 

 
Endorsement of Interpreter 

 
I, Herb Powell, translator, of 123 Commerical Drive in Vancouver, British Columbia, 
certify that: 
 
1.  I have a knowledge of the English and Spanish languages and I am competent to 

interpret from one to the other. 
 
2.  I am advised by the person swearing or affirming the affidavit and believe that the 

person swearing or affirming the affidavit understands the Spanish language. 
 
3.  Before the affidavit on which this endorsement appears was made by the person 

swearing or affirming the affidavit I correctly interpreted it for the person swearing 
or affirming the affidavit from the English language into the Spanish language and 
the person swearing or affirming the affidavit appeared to fully understand the 
contents. 

 
Date: 1 April 2013  Herb Powell         

  Herb Powell 
  

(SCFR 10‐4(7)); and, 
 

• the person taking the deponent’s oath or affirmation must provide his or her full 
name below the person’s signature (Practice Direction, 1 July 2010).6 

 

                                                 
6 Under the old rule on this subject, the person taking the deponent’s oath or affirmation was also required to 
provide his or her address (Practice Direction, 22 November 2004). This is a sensible practice that should be 
continued, regardless of what the new rule says.  
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Finally, while there is no rule to this effect, it is good practice to ensure that at least one or 
two lines of the text of the affidavit are on the page where everyone signs to avoid any 
concerns that the page wasn’t signed by itself. 
 
Although PCFR 13 says almost nothing about the formal requirements of affidavits 
prepared for use in the Provincial Court, it is good practice to follow the requirements of 
the Supreme Court rules to the extent possible. Those rules were created for a reason, and 
they do help to ensure that affidavits are easy to use in court. 
 
B. Practical Considerations 
 
The fundamental purpose of all affidavits is to give the judge – a complete stranger who 
knows nothing about the case or your client – a lot of factual information as briefly as 
possible. Affidavits should be formatted to facilitate and expedite the judge’s job of 
digesting what can be a very large volume of information. Here are some tips: 
 

• affidavits should be typed or done up on a computer wherever possible, unless your 
handwriting is extraordinarily clear and legible; 
 

• never use novelty fonts, pick a font that is boring but widely used and easy to read, 
like Times New Roman, Garamond, Cambria or Arial;7 
 

• the text portion of the affidavit should be double or one‐and‐a‐half line spaced, with 
an extra line between paragraphs; 

 
• when quoting more than two or three lines of text from another document, like a 

letter or an email, add the quote as an indented subparagraph; 
 

• highlight references to exhibits by putting the first reference to the exhibit in capital 
letters and bold type, like this 

 
Attached to this my Affidavit as EXHIBIT “B” is a true copy of my invoice for the pickup 
truck, dated 1 April 2006. 

 
and omit any special formatting in subsequent references to the same exhibit  
 

The pickup truck cost me $12,000 to drive off the lot, as can be seen from the invoice 
attached as Exhibit “B”, not $9,000. 

 
and, 

 
• headings may be used, where appropriate, to signal new topics or changes in subject 

matter. 
 
                                                 
7 The text of this paper is set in Cambria. 
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In short, anything that can be done to ease the judge’s task of reading and absorbing the 
contents of an affidavit should be done.8 
 

II. CONTENT 
 
There are no formal rules about what must be said in an affidavit and how it must be said, 
apart from the usual rules of evidence. Bear in mind, however, that the chief goal of an 
affidavit is to present the facts which militate in favour or against an application in a 
seemingly objective and dispassionate nature. At a minimum, an affidavit should set out the 
facts on which the application is advanced or opposed in a concise, logical and factually 
accurate manner. 
 
A. Admissibility of Information and Documents 
 
The facts set out in the affidavit must also be admissible under the evidence acts,9 the rules 
of court and the common law rules governing evidence. While the court will not expect the 
client to be aware of these complex and sometimes confusing rules, nor is this paper 
capable of summarizing them, there are a few things the court will not excuse. 
 

1. Hearsay 
 
Hearsay is repeating what someone else has said as proof of a fact, for example saying 
“Yoko told me that she saw Ted at the park with a frisbee and a squirrel” to prove that Ted 
was in the park with a frisbee and a squirrel. Hearsay is permitted on interim applications 
but not at hearings where the result will be a final order, usually at summary trials brought 
pursuant to SCFR 11‐3 or in desk order divorce applications under SCFR 10‐10. 
 

2. Double Hearsay 
 
Double hearsay is repeating as a fact what someone else said to someone else: “Yoko told 
me that Ted said he was at the park with a frisbee and a squirrel.” Double hearsay is never 
permitted. 
 

3. Anonymous Hearsay 
 
Anonymous hearsay is repeating as a fact what someone said to the deponent without 
stating who that person was: “I learned that Ted had been in the park with a frisbee and a 
squirrel,” “someone who I cannot name told me that she had seen Ted in the park with a 
frisbee and a squirrel” or “the police officer told me that Ted was in the park with a frisbee 
and a squirrel.” 

                                                 
8 You might, for example, bear in mind that some judges have the dimished eyesight that generally comes 
with age. Use of a larger font size, say 13 or 14 points, is often appreciated. 
9 The provincial Evidence Act applies to court proceedings in the Provincial Court and to court proceedings 
brought under the Family Law Act. The Canada Evidence Act applies to proceedings brought under the federal 
Divorce Act. 
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Because the person on the other side has no ability to cross‐examine or evaluate the 
credibility of an unidentified witness, anonymous hearsay is never permitted. 
 

4. Opinion Evidence and Expert Evidence  
 
Opinion evidence is an inference drawn from a set of facts or circumstances that usually 
expresses a point of view: “I think Ted is an irresponsble father” or “I think Ted is a 
narcissist and may be a kleptomaniac.” Expert evidence is a kind of opinion evidence that 
includes statements about facts that are beyond most people’s knowledge: “Ted’s 
kleptomania is caused by high levels of lead in his well water” or “Ted’s results on the 
personality inventory indicate that he is a narcissist.” 
 
In general, only experts – doctors, psychologists, psychiatrists, accountants, engineers, 
mathematicians, physicists, lawyers and so forth – may give opinion evidence. While the 
court will generally allow but ignore common types of opinion evidence that won’t have 
much influence on the outcome of a trial or application (“I think Ted is an irresponsible 
father”), it will not allow opinion evidence about things that require expert knowledge 
(“Ted’s kleptomania is caused by high levels of lead in his well water”). 
 
Opinion evidence is usually easy to find by looking for sentences that begin with phrases 
such as: 
 

• “I believe that…”; 
 

• “I think that…”; 
 

• “In my opinion…”; or, 
 

• “In my view…”. 
 
Other kinds of opinion evidence are harder to spot because the opinion is stated as a fact: 
“drinking water with high levels of lead causes kleptomania” or “Ted is an irresponsible 
father because he insisted that the children be vaccinated and vaccination causes autism.” 
The trick here is to look for statements that would be outside the ordinary person’s 
understanding and seem to require special knowledge or expertise. 
 

5. Testimonials 
 
Many people involved in family law proceedings believe that the path to success is paved 
with letters confirming their prowess in the parenting arts and superior relationship with 
their children. This sort of evidence is usually presented as “to whom it may concern” or 
“dear judge” letters attached as exhibits to an affidavit. 
 
As a matter of law, testimonial letters like these are hearsay. The best that can be said 
about exhibits like this is that they may establish that the author of the letter wrote the 
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letter, but they are not proof that the statements made in that letter are true. In general, the 
court frowns on evidence like this; it simply isn’t helpful. This sort of evidence is even 
worse where the author is obviously partisan and praises the deponent to the heavens 
while mercilessly dumping on the other party.  
 
If a third party has valuable information that the court should know about, that person 
should be asked to prepare an affidavit of his or her own, rather than write a letter that 
may ultimately prove to be pointless. The court will always give more weight to the 
affidavits of third parties than it will to the letters of third parties. 
 

6. Attacks on Character and Personality 
 
The opposite approach to gathering testimonial references is to simply lash out against the 
opposing party by attacking his or her character and personality, whether in the form of 
statements in an affidavit or letters attached to the affidavit as exhibits. This approach will 
backfire more often than not, since such attacks usually consist of inadmissible opinion and 
hearsay, and inevitably tarnish the court’s opinion of the deponent more than that of the 
other party. 
 

7. Histrionic Language 
 
Affidavits are supposed to set out the facts, and these facts should be relevant to the 
application before the court and be set out in as neutral and dispassionate a manner as 
possible. In a 1993 case called Creber v. Franklin, Mr. Justice Spencer said that affidavits 
should state only facts and should not be “larded with adjectives” about the conduct of 
others. “Self‐serving protestations of surprise, shock, disgust or other emotions” must also 
be avoided.  
 
While some description of the deponent’s emotional state is permissible, overly florid 
language is generally unacceptable: “I felt shocked and horrified when I saw that little Chen 
had been left helpless and alone. I was disgusted and appalled that anyone could do this to 
a three year old; it was inhumane and incredibly careless.” In Van Es v. Adams, a 1997 case, 
Master Patterson summarily assessed special costs against a party who incorporated 
“double hearsay, emotional reactions, and unsubstantiated sources of information” into an 
affidavit, thereby causing the opposing party additional time and expense to traverse “the 
various innuendo, embellishments and inflammatory assertions” found in the affidavit. 
 

8. Argument 
 
Affidavits may not contain legal argument (“according to the case of Simpson v. Flanders, a 
contingent interest in a trust is not family property within the meaning of s. 85 of the 
Family Law Act if the beneficiary did not contribute to the trust property”), even where the 
argument is phrased as hearsay that would normally be acceptable (“I am advised by my 
advocate that because the respondent and I separated more than two years ago we are no 
longer spouses”). 
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9. Exhibits 
 
Anything that can be reduced to paper can be attached to an affidavit as an exhibit. This 
does not mean, however, that it should be attached to an affidavit or that it will be 
admissible if attached to an affidavit. In general, only those documents which actually serve 
to improve the likelihood that the client’s evidence is true should be used as an exhibit, for 
example: 
 

• “Lydia is doing well at her new school” – report card from old school, report card 
from new school, attendance records, assessments from tutors and counsellors; 
 

• “I deposited my share of the house sale proceeds into our joint account” – vendors’ 
statement of adjustements, trust cheque from conveyancer, bank statement from 
joint account, deposit slip or teller’s receipt; and, 

 
• “I have a blue Ford F150 pickup truck” – insurance documents, vehicle transfer 

form, photograph, lease or financing agreement. 
 
As has already been mentioned, letters attached to an affidavit are proof only that the 
author of the letter wrote the letter. They are not proof of the facts stated in the letter 
because the contents of the letter are hearsay. On the other hand, business records, 
providing they are properly dated and identified, will usually be admissible for the proof of 
their contents. This is an exception to the general rule against hearsay. Typically, business 
records appropriate to a family law proceeding will include: 
 

• personal income tax returns, notices of assessment and notices of reassessment; 
 

• corporate income tax returns and financial statements; 
 

• bank, credit card, loan and investment statements; 
 

• school report cards and educational assessments; 
 

• medical, dental and psychiatric reports, estimates and quotes;  
 

• receipts, invoices, bills and account statements; and, 
 

• ICBC receipts, drivers’ abstracts, forms and statements. 
 
Photographs can also be attached to an affidavit, providing that the date of the photograph 
and the name of the photographer is provided. However, because photographs are 
admissible and everyone sees to have a digital camera these days, deponents often feel 
moved to supply picutres of the happy family and smiling children engaged in various 
enriching, healthy activities. This is not always helpful, as parents never seem to attach 
photographs of children who have just been spanked, scolded or stubbed their toes. 
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B. The Introductory Paragraphs 
 
The first paragraph of all affidavits provides the deponent’s name, occupation, address and 
a statement that the information in the affidavit is being given on oath or affirmation: 
 

I, Doug MacKenzie, carpenter, of 123 Main Street in Penticton, British Columbia make oath and 
say as follows: 

 
If the client does not wish to reveal his or her street address, just the name of the city or 
town and province can be given, or an address in the care of a business or another person 
can be provided. 
 
The next paragraph is a part of the client’s sworn statement and begins the numbered 
paragraphs that make up the text portion of the affidavit. This paragraph confirms the 
relationship of the deponent to the court proceeding and confirms that the statements 
made in the affidavit are true:10 
 

1.  I am the claimant in the proceeding herein and as such have personal knowledge of the facts 
and matters hereinafter deposed to, save and except where the same are stated to be 
based upon information or belief, and where so stated I verily believe the same to be true. 

 
Where the deponent is a friend or relative, this paragraph would read as follows: 
 

1.  I am the sister of the claimant in the proceeding herein and as such have personal 
knowledge of the facts and matters hereinafter deposed to, save and except where the 
same are stated to be based upon information or belief, and where so stated I verily believe 
the same to be true. 

 
Where the affidavit is being used for a summary trial or a desk order application for a final 
order, this paragraph must be changed to remove reference to knowledge on information 
and belief as hearsay evidence is not permitted at summary trials: 
 

1.  I am the claimant in the proceeding herein and as such have personal knowledge of the facts 
and matters hereinafter deposed to. 

 
Apart from these two set paragraphs which begin all affidavits and the phrase that 
identifies an exhibit to an affidavit, there is no other set language that must be used in an 
affidavit. 
 

                                                 
10 The essence of this statement is included in the pre‐printed part of the Provincial Court form and states: “I 
know or believe the following facts to be true. If these facts are based on information from others, I believe 
that information to be true.” 
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C. Structure 
 
An affidavit should be organized to present the information in a logical, orderly manner so 
that the judge can readily understand: 
 

• who is making the affidavit; 
 

• the role of the deponent in the court proceeding; 
 

• the history of the parties’ relationship; 
 

• the history of the court proceeding so far; 
 

• the nature of the order the client seeks or opposes; and, 
 

• why the client seeks or opposes that order. 
 
In general, this sort of full recounting of information is only required for the client’s first 
affidavit or to bring the court up to speed when there have been many affidavits filed and 
many applications heard in the course of a court proceeding. Subsequent affidavits will 
usually be limited in scope to addressing new applications and replying to affidavits. 
 

1. Initial Affidavits and Applicants’ Affidavits 
 
The first affidavit filed in an action is inevitably prepared by the party who is first moved to 
apply for an interim order, and usually provides the full recounting described above. 
Subsequent affidavits, including those for applications made later in the course of a court 
proceeding, need not go into the same amount of historical detail although they will 
describe the applications being brought and the circumstances motivating those 
applications. 
 
Initial affidavits I draft typically look something like this:11 
 

1.  I am the claimant in the proceeding herein and as such have personal knowledge of the facts 
and matters hereinafter deposed to save and except where the same are stated to be based 
upon information or belief and where so stated I verily believe the same to be true. 

 
Application 
 
2.  In my application, by Notice of Application dated 1 April 2006, I seek a declaration that the 

respondent and I are guardians of our child, Joshua Aaron Epstein, born on 1 April 2008, and 
orders that: 
a)   Joshua primarily live with me; 

                                                 
11 This is an example of only one way that affidavits like this might be prepared. The ways that affidavits can 
be structured are virtually limitless, subject only to common sense. 
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b)   the respondent have parenting time with Joshua every other weekend from Friday at 
4:00pm to the following Sunday at 4:00pm; and, 

c)   the respondent not take Joshua outside of British Columbia.  
 
Background 
 
3.  I am 32 years old and am presently employed as a plumber by Ace in the Hole Bathroom 

Repair. I earn about $42,500.00 per year. 
 
4.  The respondent is 33 years old and is a florist and works for Violets Are Blue in Kitsilano. He 

earns about $34,000.00 per year. 
 
5.  The respondent and I met and started dating in the summer of 2002. We started to live 

together in October 2004 and married on 1 April 2005. 
 
6.  Joshua was born on 1 April 2006. 
 
7.  The respondent and I separated on 1 April 2012, when he moved out to live with his 

parents. Joshua and I remained living in the family home.  
 
8.  I started this court proceeding on 23 September 2012, when I filed my Notice of Family 

Claim.  
 
9.  On 23 October 2012, the respondent filed his Response to Family Claim and Counterclaim. 
 
10. On 23 January 2013, a Judicial Case Conference was heard in this matter before Master 

Smith. We agreed that the respondent would pay child support to me for Joshua in the 
amount of $317.00 per month. 

 
11. Apart from Master Smith’s order about child support, no other orders have been 

pronounced thus far in this proceeding. 
 
Circumstances of Application 
 
12. On 1 March 2013, the respondent came to my home, uninvited, and began to pack up our 

belongings. 
 
… and so on. 
 
The first part, “application,” summarizes the application that the court will be considering.  
 
The second part, “background,” explains who the parties are, the history of their 
relationship and the important parts of any litigation to date.  
 
The third and most important part, “circumstances of application,” states the facts that 
motivated the application and which support the order sought. In particular, this part 
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would set out the facts relevant to any legal test the applicant might have to meet in order 
to succeed in the application.12  
 

2. Respondents’ Affidavits 
 
It is often helpful to begin respondents’ affidavits with a supplemental paragraph beneath 
the first paragraph that explains the purpose for which the affidavit is being prepared, 
usually to reply to an application and the affidavits prepared by the applicant in support of 
that application:13 
 

I make this my affidavit in reply to the first affidavit of the claimant, sworn in this matter on 1 
April 2013. 

 
Following these two introductory paragraphs, the standard identifying paragraph and the 
paragraph explaining the purpose of the affidavit, the structure of respondents’ affidavits 
may mirror that of the applicant even though they are usually prepared for contrary 
purposes.  
 
In the “application” part, a respondent would state his or her position on the application, 
and summarize any orders sought in any cross‐application. 
 
In the second part, “background,” a respondent would usually say very little, except to 
summarize any important facts omitted by the applicant and correct any errors or 
misstatements made by the applicant. In general, repetition of facts accurately presented 
by the applicant and bickering about minor points of difference should be avoided.14 
 
In reply to the part describing the circumstances of the application, a respondent would 
typically: 
 

• state any important facts omitted by the applicant; 
 

• correct any errors, omissions or misstatements made by the applicant; 
 

• state his or her perception15 of the events leading to the application and rebut any 
important statements of fact made by the applicant; and, 

                                                 
12 In the example just given, the applicant would have to prove that it is in the child’s best interests to live 
with her and have the particular parenting schedule proposed, and that there is a good reason to restrict the 
respondent’s ability to travel or relocate with the child. 
13 This statement is included in the pre‐printed part of the Provincial Court form and states: “I make this 
affidavit in relation to an application by ___________ for ___________ .” 
14 My caution against repeating facts is not an inviolable rule. There are circumstances when it is appropriate 
and even advisable to present the respondent’s own summary of the background facts, such as when the 
applicant’s summary is so partisan that the respondent should simply approach the facts afresh to avoid 
allowing the applicant to establish how the circumstances of the application are framed. 
15 It is important to remember that people inevitably perceive events differently from one another and that 
memories are corrupted with the passage of time and the emotions that are attached to them. Absent an 
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• state the facts which tend to show that any legal tests required by the application 
have not been met. 

 
Specific statements of fact can be replied to by referencing the paragraph in the applicant’s 
affidavit in which the claim is made and providing an explanation, usually the respondent’s 
version of events or additional facts which give a larger context to the applicant’s 
statements: 
 

44. With respect to paragraph 15 of the claimant’s affidavit, I was late to pick Joshua up because 
I was having car trouble. My car stalled and I could not find a taxi to take me to the daycare 
on time. A tow truck came about thirty minutes after the stall and fixed my car. I make every 
effort to be on time or early when I pick Joshua up from daycare. 

 
Respondents must be wary of the temptation to reply to absolutely every comment or point 
raised by the applicant. This will confuse the facts underlying the application and frustrate 
the judge, particularly when the statement being replied to is not particularly relevant to 
the application at hand. In general, blanket denials and acknowledgements can be neatly 
contained in the second paragraph:16 
 

2.  I make this my affidavit in reply to the first affidavit of the claimant, sworn in this matter on 
1 April 2013. I deny the truth of the allegations of fact made in that affidavit except where I 
have no knowledge of the truth of a fact alleged or admit the truth a fact stated and so 
expressly state. 

 
To complement a blanket denial, you may wish to also have the respondent acknowledge 
the statements that are true:  
 

3.  I admit the truth of the facts stated at paragraphs 5, 6, 7, 13, 24, 25 and 31 of the claimant’s 
affidavit. 

 
The same approach can be applied to those statements of which the respondent has no 
knowledge, such as the feelings, motives and reactions of others or events not occuring in 
the respondent’s presence. 

 
4.  I have no knowledge of the truth of the facts alleged at paragraphs 4, 8, 9 and 26 of the 

claimant’s affidavit. 
 
Where the affidavit that is being replied to contains statements that are irrelevant, the 
client should be encouraged to refrain from addressing those statements. This can be very 
difficult to accomplish, as irrelevant statements are often hurtful or scandalous and the 

                                                                                                                                                             
accurate video recording that includes audio and sufficient context, it can be very difficult to pin down the 
“true” facts of an event. 
16 Some judges have made negative comments about this approach. To be clear, a blanket denial should not be 
used to challenge the truth of important facts. Applications are not a did‐not‐did‐too game of verbal 
volleyball; where the deponent challenges the truth of a fact that is essential to the application, “did not” must 
be accompanied by an explanation of some sort. 
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client may feel compelled to address those claims, in the fear that the court will accept the 
truth of those statements and think poorly of the client; the client should be reassured that 
the court generally pays little attention to spurious and offensive irrelevancies. If 
necessary, a further blanket denial may be added to the introductory paragraphs: 
 

5.  I will not reply to the allegations of fact made at paragraphs 11, 30, 31, 32 and 40 of the 
claimant’s affidavit as they are untrue and not relevant to the applications before the court. 

 
The court will usually appreciate any effort the client can make to confine him‐ or herself to 
relevant facts and avoid the exchange of insults by affidavit. 
 

3. Additional Affidavits 
 
Affidavits prepared by either party subsequent to their first affidavits do not need to go 
into the same detail as the initial affidavit. If statements made in an earlier affidavit are 
useful, those statements do not need to be incorporated into a new affidavit, the affidavit 
can be included in the materials filed in support or in opposition to an application.17 
 
Affidavits prepared after the applicant’s affidavit and the respondent’s reply affidavit have 
been exchanged usually serve to: 
 

• rebut statements made in an affidavit; 
 

• provide the court with new information about events happening since the previous 
affidavit was made; or. 
 

• correct a misstatement in a previous affidavit made by the deponent.  
 
Affidavits written to address contested statements of fact may deal with those statements 
in the manner suggested for respondent’s affidavits above. Affidavits that introduce new 
evidence or correct previous evidence should be as brief as the circumstances permit, and 
should explain their purpose briefly in the introduction to the affidavit: 
 

2.  I make this my affidavit to relate certain events occurring since the execution of my first 
affidavit on 1 April 2013.  

 
or 
 

2.  Since I made my first affidavit on 1 April 2013, I have learned that my true income in 2011 
was in fact $32,680.00. Attached to this my Affidavit as EXHIBIT “A” is a true copy of my T4 
slip for 2011. The statement I made about my income at paragraph 22 of my first affidavit is 
incorrect. 

                                                 
17 Both the Supreme Court Notice of Application and the Application Response allow the deponent to specify 
the affidavits he or she will be relying on. Inevitably one fresh affidavit will be required for the purposes of 
the new application, but old affidavits containing relevant information can and should be relied upon. 
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D. Language 
 
The language used in the affidavit should be that of the client and reflect his or her 
language skills, manner of speaking and level of literacy. While most clients are unlikely to 
use words and phrases like “heretofore” and “the effect of the triggering event is to 
crystallize each spouse’s interest in all family property as tennants in common,” and such 
stuffy language should certainly be avoided, technical language is acceptable in the 
introductory paragraphs of an affidavit, when introducing affidavits and when dealing with 
other technical issues. Remember that a cross‐examination on an affidavit is always a 
possibility; the client must be able to explain and defend the statements made in his or her 
affidavit. 
 
Apart from ensuring that the language of the affidavit is appropriate to the client, the 
following general principles should be observed: 
 

1. Affidavits are written in the first person. It is the deponent who is giving the 
evidence, not “the claimant,” “the applicant” or “Mrs. Chen” and the appropriate 
pronouns to use are “me,” “myself” and “I.” 
 

2. Affidavits should be as brief as the circumstances will allow. Avoid run‐on sentences 
and feel free to chop up a large and ungainly paragraph into two or more 
paragraphs, or a number of subparagraphs. 

 
3. Affidavits should not contain legal argument. 

 
4. When introducing an exhibit, the deponent should confirm that the exhibit is a “true 

copy” of the original or otherwise affirm the accuracy of the exhibit. 
 

5. Affidavits should not contain irrelevant statements of fact, particularly where the 
allegations are frivolous, provocative or scandalous. 

 
6. There is no need to begin every paragraph with the word “that.” Affidavits written in 

this manner are extremely old fashioned, hard to read and irritating to those who 
must read them. 

 
7. Foul language may be used where someone is being quoted directly, without the 

necessity of tidying the language up with spaces or symbols: “she told me to f‐ck off.” 
There’s no need to be prudish. 

 
1. Client Comprehension 

 
The affidavit is the client’s sworn evidence, not that of the advocate. The client must not 
only agree that the evidence being recorded in the affidavit is factually accurate, he or she 
must also understand the evidence being given. Apart from the usual issues that the 
advocate should be alert to – having a first language other than English, being visually 
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impaired or having poor language skills – be aware that some clients may be functionally 
illiterate and will go to great lengths to conceal that fact. 
 
Where there is any doubt as to the client’s comprehension the affidavit should be slowly 
read to the client, whether by the advocate or an interpreter, and the client should be 
encouraged to give comment and feedback, and suggest revisions.18 Check in with the client 
frequently: “is this right?” or “have I got this the way you want it?” At a minimum, the client 
should be reminded that the document is a sworn statement as if made under oath or 
affirmation in the witness box and the potentional of future cross‐examination on the 
contents of the affidavit should be discussed. 
 

2. The Role of the Advocate 
 
Most clients in family law matters are unfamiliar with court proceedings and rely heavily 
on lawyers and advocates for guidance. As a result, clients will often sign, without question, 
any document put before them. There is a high ethical duty on the advocate when helping 
draft an affidavit, to ensure that the final product properly reflects the client’s own 
evidence rather than words put into his or her mouth by the advocate. 
 
E. Execution 
 
Affidavits are usually notarized by lawyers and notaries public. Most lawyers and notaries 
will charge for this service. Court registry staff may also take affidavits. While execution at 
the Provincial Court is free, the Supreme Court will charge a fee of about $35.00. The client 
should be advised to bring a piece of government‐issued photographic identification 
regardless of who is taking the affidavit. The lawyer, notary or court clerk must be satisfied 
that the person executing the affidavit is in fact the deponent. 
 

III. A CHECKLIST 
 
Before drafting: 
 

 Identify the orders sought, consented to and opposed. 
 

 Attempt to identify any applicable legal tests and the facts or circumstances that 
must be established to meet the tests. 

 
 Review the evidence available from the client and discuss the need for affidavits 

from additional witnesses. 
 
While drafting: 
 

 Summarize the orders sought or the client’s position on the orders sought. 
                                                 
18 Remember that special statements must be added to the affidavit when it is read to a client who cannot 
read or is translated to someone who is not fluent in English. These statements are reproduced above. 
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 Identify the parties and provide a brief summary of the parties’ relationship and the 
important events in the course of the proceedings to date. 

 
 Explain the circumstances provoking the application expeditiously and efficiently, 

without relying on self‐serving expressions of emotion or opinion. 
 

 In the case of lengthy affidavits, conclude by restating the orders sought or the 
client’s position on the orders sought. 

 
Drafting double‐check: 
 

 Ensure that all exhibits are relevant and necessary to the application.19 Ensure that 
all exhibits will clearly reproduce. 
 

 Ensure that all pages are numbered, including each page of all exhibits. 
 

 Ensure that the facts motivating the application are not misrepresented or 
presented in such a way as to manipulate the truth, bearing in mind the possibility 
of the deponent’s cross‐examination on the affidavit. 

 
 Ensure that the statements made and documents used as exhibits are properly 

admissible. 
 

 Try to ensure that the statements made in the affidavit are not inconsistent with the 
deponent’s previous evidence. 

 
After drafting: 
 

 Review the affidavit with the deponent,20 and encourage the deponent’s questions, 
comments and corrections. Revise the affidavit as necessary, and review any 
changes with the deponent. 

 
 Ensure that any required certificates or endorsements are included after the space 

for the deponent’s signature. 
 

 Send the client out to get the affidavit executed. Make sure that all exhibits are 
attached and marked, and that the client has government‐issued photo 
identification. 

 

                                                 
19 Where an affidavit uses a great many exhibits and you anticipate frequent reference to those exhibits in 
chambers, consider separating the exhibits by alphabetized tabs in all copies of the affidavit, including the 
copy given to opposing counsel. This will greatly speed the hearing of the application. 
20 This is also an excellent opportunity to use the client as a second set of eyes to check the affidavit for 
spelling, grammar and syntax errors. 
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IV. APPENDICES 
 
A.  Example of a bad applicant’s affidavit; not to be used as a precedent. 
 
B.  Example of a bad respondent’s affidavit; not to be used as a precedent. 
 
C.  Example of an affidavit of surpassing brilliance.21 

                                                 
21 This affidavit should likewise not be used as a precedent, not because it is anything other than a stellar 
example of drafting excellence, but because no two affidavits are ever alike. Apart from the mandatory two 
introductory paragraphs, each affidavit is an unique reflection of the background facts and the particular 
circumstances of the client and his or her family. 

































































































TAB 5: Housing  
 

• Residential Tenancy Branch Update (Day 1) 
o Powerpoint  

Orange sheet  

 
• Co-ops (Day 2) 

o Not for Profit Housing Cooperatives  
 

Separating sheet 
 

o Membership Termination: How can an advocate help?  
 

Orange sheet  

 

• The Writing on the Wall: Strategies when a tenancy is likely to end (Day 3)  
o Readings  

 
Separating sheet 

 
o Exercises 

 
Separating sheet 

 
o Precedents   
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Residential Tenancy Branch

Cheryl May, Executive Director 
Residential Tenancy Branch 
Office of Housing and Construction 
Standards

Agenda
• Overview of the RTB

• Public Education 

• Policy 

• Service Delivery 

• On the Horizon
2

Overview of the 
Residential Tenancy Branch 

(RTB)

RTB Offices & Personnel
Offices:
• Victoria, Burnaby and two outreach offices in downtown 

Vancouver
• Partnered with Service BC in over 60 other BC communities

Approximately 90 staff consisting of: 
• Information Officers (IOs), 
• Arbitrators
• Leaders, Policy Analysts and others

4
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 600,000 estimated tenancies in BC

O er a million ebsite isits each ear

2012 / 2013  Statistics

Over a million website visits each year

 170,000 telephone calls

More than 55,000 in-person contacts 

Over 12,000 Emails

(2012-2013) 5

 22,000 applications for dispute resolution 
(mail fax in-person on-line)

2012 / 2013  Statistics

(mail, fax, in person, on line)

 19,000 Dispute Resolution Hearings

(2012-2013) 6

Number of dispute applications
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2008/09 72% 57% 56% 28% 20% 10% 8% 6% 4% 2%
2009/10 73% 55% 59% 28% 22% 7% 6% 5% 4% 2%
2010/11 71% 53% 47% 31% 24% 7% 7% 4% 3% 2%
2011/12 54% 43% 36% 24% 17% 7% 5% 3% 2% 1%
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Most common codes selected by 
tenant applicants
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2009/10 36% 31% 23% 19% 17% 18% 11% 10% 7% 7%
2010/11 38% 31% 22% 18% 17% 18% 10% 10% 6% 6%
2011/12 27% 25% 18% 15% 12% 12% 7% 7% 6% 5%

0%

5%

10%

Cancel a 
Notice to 

End Tenancy 
-Unpaid Rent

Monetary 
Order –

Damage or 
Compensation

Monetary 
Order –

Security/Pet
Deposit

Cancel a 
Notice to 

End 
Tenancy

Order for 
Landlord 

to Comply 
with Act

Other Repairs 
To the
Unit

Reduction 
or Rent –
Repairs, 
Services

More Time to 
Apply  –

Cancel Notice 
to End

Emergency
Repairs

Cross applications

14%

18%
19%

21%

15%

20%

25%

13%

0%

5%

10%

2007/08 2008/09 2009/10 2010/11 2011/12

Public Education



2013-10-03

4

Presentations

13

Public Education Team
Created and delivered 
targeted presentations for :targeted presentations for :

•Non-commercial landlords
•First time renters 
•Residents of SROs

Print Materials

• Guides for Landlords   
and Tenants

• What Every Landlord and 
Tenant Needs to Know

Website

• Acts, Regulations, Rules and  
Policy Guidelines

• Guides, fact sheets, flowcharts 
and forms

• On-line Application 
• Dispute resolution decisions

16
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Policy Policy Guideline 26
Advocates, Agents and Assistants

• Addresses the role of 
advocates, agents and 
assistants in dispute 
resolution proceedings

22

Policy Guideline 27
JURISDICTION

• RTB does not have the authority to decide• RTB does not have the authority to decide 
matters involving Indian lands 

• MHPTA and the RTA are wholly inapplicable 
to tenancy agreements on Indian Lands 
where the Landlord is an Indian or Indian 
Band

23

Rules of Procedure
Purpose of the Rules

• Rules of Procedure give g
participants in a dispute 
resolution hearing a        
common understanding of    
what is required and what       
will happen. 

24



2013-10-03

7

Digital Evidence

• Can only be photos, video or       
audio recordingsaudio recordings

• Must be accompanied by a printed 
description of what is on the digital 
device

• All parties must be able to gain 
access to the files on the device

25

REVISIONS 
ON THE HORIZON

POLICY GUIDELINE 19 
•Assignment and Sublet

SERVICE DELIVERY 
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CONTACT CENTRE 

29

Single Point of Contact for 
Walk-in Clients

Cli t l t li ti d

30

• Clients can complete an application and 
receive hearing package at same visit

• Turn around  time 20-25 minutes

• Clients have the option to come back for  
hearing packages 

Improvements To  Burnaby 
Reception Area

31

• Increased number of information booths by 50%

• Improved signs

• New numbering system directing clients to the next 
available Information Officer
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ON THE HORIZON
CURRENT TRENDS

• Administrative tribunal transformation

34

On the horizon
• Web enhancements and 

improvements to the online 

35

p
application

• Continued commitment  to 
improve in-person services and  
over-the-phone contact with 
information services staff

Th kThank you

36



NOT FOR PROFIT  
HOUSING CO-OPERATIVES 

 
I. Introduction 
 
Co-operatives have been on the BC legal landscape for many decades.  Co-operatives are 
incorporated for purposes as varied as one can imagine and are involved in such familiar 
industries as agricultural or housing or as unfamiliar as shellfish gathering and campground 
management.  This paper will provide some in depth comment on not for profit co-ops using the 
business model of not for profit housing co-operative. 
 
 
A. Why Go Co-operative? 
 
There are numerous reasons why a body of people might want to form a co-operative as opposed 
to a traditional corporation.  While there is no empirical evidence, the predominant reason to go 
co-operative is more likely than not to be philosophical. The following general characteristics 
may be found with a group that goes co-operative: 
 

1. Common social goals. 
 

There is usually a common social goal to any group that decides to go the co-
operative route.  Generally speaking, those who join in co-operatives are going to be 
from the same community.  They are going to want to find the best way to deliver the 
service product that they have chosen to supply and in such a way to maximize the 
benefit to their members and their community at large. 
 

2. Membership 
 

The structure of co-operatives allows them to choose whom they may admit to 
membership.  Generally speaking, and unless we are talking about a closely held 
corporation, that type of membership selection is not available to corporations where 
shares go on to the open market.  Generally speaking, the co-op’s aims, goals and 
services provided will be plain and obvious to anyone interested in joining.  Those 
who are not interested in the co-operative system are unlikely to apply for 
membership.  The co-operative is also able, subject to human rights concerns, which I 
shall set out below, to weed out member applicants who do not meet co-op 
membership criteria. 
 

3. Members have a Stake in the Operation 
 

Once accepted into membership, the member is usually currently required to pay for a 
share (this is the requirement in British Columbia although it is not a requirement in 
some other provincial jurisdictions).  Although the share in a not for profit co-op will 
not earn any equity, the member is nevertheless making an expression of ownership 
in the co-operative. 
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4. Democratic Principles 
 

Co-operatives operate on democratic principles.  The Co-operative Association Act 
provides for various matters that must be voted on by the members either by ordinary 
or special resolutions.  The Co-op Act also contains familiar corporate provisions 
allowing disgruntled minority shareholders to make demands on directors to call 
meetings on specific topics. 
 
 

II. The Not For Profit Housing Co-operative 
 
A. What is a Housing Co-operative  
 
Housing Co-operatives are multi-unit residential buildings or townhouse complexes incorporated 
pursuant to the Co-operative Association Act, S.B.C. 1999 c.28.  The Residential Tenancy Act 
has no application (RTA s. 3(2)(b)).  The Co-op Act is, for the most part, a stand-alone piece of 
legislation.  There are marked similarities between the Co-op Act, the Company Act and Society 
Act.  The Co-op Act includes sections dealing with such critical matters as directors’ duties, 
standard of care, disclosure, conflict of interest, auditors, corporate records, and other familiar 
corporate matters. 
 
There are two types of Housing Co-operatives: 
 
(1) Equity Housing Co-operative 
 

There are few Equity Housing Co-operatives in the Province.  The main difference 
between these housing co-operatives and not for profit housing-co-operatives is, of 
course, that members who purchase shares in equity housing co-operatives are entitled to 
make a profit on the sale of their co-op shares if the market so dictates.  Members are 
usually also free to mortgage their interest in the co-op in order to finance their purchase 
of the share in the equity co-op. 

 
(2) Not-for-Profit Housing Co-operatives 
 

These are by far the more numerous type of co-op in the Province.  These housing co-
operatives are often subsidized by Canada Mortgage and Housing Corporation 
(“CMHC”), BC Housing, or both.  Potential members may apply for membership in the 
housing co-operative.  The Membership application is typically reviewed by a director 
appointed membership committee and finance committee.  If the member’s application is 
acceptable, the member is invited to join the co-op by purchasing a share from the co-op 
and receiving an occupancy agreement.  The share purchase is usually a nominal amount, 
not approximating the actual value of the housing unit assigned.  Share purchases in not-
for-profit housing co-operatives can be anywhere from $500 to $5,000.  The individual 
co-op has the ability to set the share price. 
 
Housing Cooperatives who have operating agreements with CMHC receive a subsidy 
pool each year.  This is based on the co-op’s budgetary requirements from the previous 
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year.  The subsidy pool is administered by the co-op under obligations set out in 
operating agreements between the co-op and CMHC.  Co-ops with operating agreements 
with BC Housing also receive subsidies in the form of rent supplements delivered 
monthly to the co-op. 
 
Members of the co-op who are of modest means may apply to the Board of Directors (or 
such other committee as directed) for subsidy.  Subsidy is generally granted on the basis 
of the member’s income.  For instance, a member’s monthly housing charge for the unit 
they occupy could be $1,000.  The member might only make $800 per month.  
According to some housing charge calculations in place with CMHC, the member would 
be required to pay 25% of the member’s income or $200 per month.  The balance of the 
housing charge, that being $800, would come from the co-op subsidy pool.  The co-op 
uses the money collected from the member and from the subsidy pool to pay the 
member’s housing charge.  
 
Even those members of the co-op who have an income over the threshold that would 
allow subsidy enjoy some benefits.  Generally speaking, the cost of similar rental 
accommodation in and around any particular housing co-operative would be 5% to 20% 
higher. 
 
As in most cases, you never get something for nothing.  In order to enjoy the low housing 
charges and subsidy, members are required to participate in the daily affairs of the 
housing co-operative.  In many cases, participation in the affairs of the co-op is simply 
implied.  Those who join housing co-operatives often have a sense of community and an 
ingrained desire to assist and advance the co-op community in which they choose to live.  
However, more and more often, we are seeing housing co-operatives implementing 
mandatory participation policies as the ideals and principles that gave birth to the co-op 
housing movement in the early l970’s begin to wain. 
 
Subsidies provided by the Government will soon be a thing of the past.  Almost every co-
op in the province will see the end of their Operating Agreement with either CMHC or 
BC Housing over the next 10 years.  Subsidy money received from those agencies will 
end when the Operating Agreements terminate.  Well over half the co-ops in the province 
will no longer have operating agreements by the end of 2015.   
 
It is unknown how co-ops will deal with housing subsidy going forward.  Due to the 
nature of co-ops’ Memorandum of Association, non-profit housing co-ops are not 
permitted to create a subsidy pool and then provide it to the members of modest means to 
offset their rents as members are not permitted to participate in, or gain any benefit from, 
the income of the housing co-op.  Co-ops may simply require a reduced housing charge 
from certain households in economic need.   
 
It seems likely that subsidized housing charges or reduced housing charges will be 
eliminated slowly by attrition as Operating Agreements come to an end.  It is unlikely 
that members paying the maximum housing charge are going to want to subsidize 
somebody else’s housing charge.  What will likely happen is that Co-op’s will implement 
a broad based reduction of housing charges that all members can enjoy.  Members who 
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have relied on housing subsidy will be forced out of their accommodation due to lack of 
affordability. 

 
B. How is a Not-for-Profit Housing Co-operative Set Up To Operate 
 
As set above, a housing co-op is set up to run much like a company.  To put in the simplest 
fashion, a non-profit housing co-operative is akin to rental accommodation with the added 
benefit of limited ownership interest and community participation. 
 
The important legal documents constituting a housing co-operative are: 
 
1. Certificate of Incorporation 
 
2. Memorandum of Association 
 
The Memorandum often includes provisions setting out the non-profit status of the housing co-
operative.  It also contains provisions providing for distribution of the co-op’s assets if the co-op 
is ever wound up or dissolved.  Assets of a wound-up co-op usually go to some other charitable 
organization or non-profit organization whose goals are the provision of affordable housing or 
some other philanthropic aim. 

 
3. Rules 
 
The Rules of the housing co-operative are somewhat similar to what one would find in the 
articles of a company.  The Rules of the co-op contain provisions dealing with membership, 
termination of membership, issuance of shares, general meetings, directors and the business of 
the directors, financial matters, serving of notices and dissolution provisions. 
 
4. Occupancy Agreements 
 
The typical Occupancy Agreement looks something like the Rental Agreement or Lease and are 
usually attached to the Rules as a schedule.  The Occupancy Agreement contains the duties of 
the co-op and the duties of the member with regard to the member’s use and occupancy of the 
unit assigned to the member within the housing co-operative.  The matters included within the 
occupancy agreement are the member’s promise to pay monthly housing charges as they become 
due, the member’s promise to provide financial information to justify subsidy requirements, 
alterations to the property, the member’s covenant to obey the rules and policies of the co-op as 
if they were terms of the occupancy agreement and the co-op’s right to terminate the occupancy 
agreement under certain conditions.  There should be no overlap between the matters set out in 
the rules and the occupancy agreement, but the documents should be reviewed to ensure that 
there are no contradictory provisions. 
 
As above, the Occupancy Agreement is often attached as a schedule to the Rules.  Section 18 of 
the Co-operative Association Act sets out as follows: 
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Effect of memorandum and rules 

18  The memorandum and rules, when registered, bind the association, its 
members and its investment shareholders to the same extent as if the 
memorandum and rules 

(a) had each been signed and sealed by the association, each 
member and each investment shareholder, and 

(b) each contained covenants on the part of each member and 
investment shareholder to observe the memorandum and 
rules. 

 
This section creates the contractual obligations between the member and the co-op. 
 
5. Policies 
 
The co-op policies are often also referred to as “regulations” or “house rules”.  The policies tend 
to address a variety of subjects that are not ordinarily set out in the occupancy agreement. 
Matters that are often set out in co-op policies include vehicle and parking policies, pet policies, 
housing charge and arrears policies, participation policies, maintenance tasks and work party 
policies and key policies.  The category of policies that may be adopted by a co-op is virtually 
endless. 
 
More often than not, co-ops have no documentation setting out how policies are to come into 
force.  Generally speaking, proposed policies are brought before the general membership at a 
general meeting.  Policies are voted upon by the membership and if passed by a majority, come 
into force. 
 
Occupancy Agreements should have provisions whereby the policies passed by the membership 
become part of the occupancy agreement and are contractual between the co-op and the member.  
What often causes trouble for the co-ops is a lack of a records to establish a date the policy was 
approved or attempts by the co-op to enforce policies that have never been adopted by the 
general membership. 
 
 
6. Resources 
 
The Co-operative Housing Federation of British Columbia has published Effective Governance 
for B.C. Housing Co-operatives Volume I: Co-op Act and Model Rules and Effective Governance 
for B.C. Housing Co-ops Volume II: Co-op Policy Manual. 
 
These are excellent references for anyone dealing with Rules, Occupancy Agreements or Policies 
and can be obtained from CHF BC.  CHF BC’s website is www.chf.bc.ca. 
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C. Human Rights Considerations 
 
Co-operatives, much like anyone else, must tread carefully to make sure that they are not 
violating any provision of the Human Rights Code.  Co-operatives might be more inclined to 
unwittingly contravene the Code because of their nature.  That is, they can be “club like” and 
take on the attitude that member applicants and those accepted into membership be just like them 
without taking heed to their obligations under the Human Rights Code. 
 
If there are membership restrictions, there are usually two major allowable over-riding 
membership criteria; 
 
1. Demonstrable co-operative and/or community oriented attitude; and 
2. Financially ability. 
 
It is possible for a co-operative to be granted an exemption under the Human Rights Code.  That 
is, the co-op would be allowed to discriminate under an enumerated head in the Human Rights 
Code, on application to the Human Rights Tribunal, the co-op applies and receives an 
exemption.  Section 41 of the Human Rights Code sets out as follows: 
 

Exemptions 
 
41  If a charitable, philanthropic, educational, fraternal or religious or social 

organization or corporation that it is not operated for profit has a primary purpose 
for promotion of the interest and welfare of an identifiable group or class of 
persons characterized by a physical or mental disability or by a common race, 
religion, age, sex, marital status, political belief, colour, ancestry or place of 
origin, that organization or corporation must not be considered to be contravening 
this Code because it is granting a preference to its members of the identifiable 
group or class of persons. 

 
Special Programs  
 
42 
 
  ………………… 

 
(3) On application by any person, with or without notice to any other person, the 

Chair, or a member or panel designated by the Chair, may approve any program 
or activity that has its objective of the amelioration of conditions of disadvantaged 
individuals or groups, 

(4) Any program or activity approved under subsection (3) is deemed not to be in 
contravention of this Code. 

 
Aside from membership issues, the co-operatives must also keep in mind that they have a duty to 
accommodate individuals under the Human Rights Code should they require it.  This is generally 
of most concern to housing co-operatives who provide ongoing accommodation services to their 
members. 
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D. Co-op’s Obligations under BC Housing and CMHC Operating Agreements 
 
1. Generally 
 
As noted above, operating agreements with CMHC and BC Housing are slowly coming to an 
end. More than half of those operating agreements are terminating before the end of 2015.  Once 
those agreements have terminated, the co-op is free from any restrictions that might have been 
imposed on their operations by CMHC or BC Housing.  The following commentary applies to 
those co-ops with existing operating agreements. 
 
From their beginnings, co-ops were funded by Federal monies.  CMHC entered into operating 
agreements with these early co-ops and continued to do so for many years.  The first operating 
agreement contracts between the co-ops and CMHC were known as Section 56.1 agreements, 
referring to a section of the National Housing Act which defined co-ops as eligible contribution 
recipients for the purpose of that section.  Although the section has been renumbered to Section 
95, the agreements are still referred to in the sector as Section 56.1 agreements.  
 
In or about the mid l980’s, CMHC amended their operating agreements slightly to provide for 
index-linked mortgages for new housing co-operatives.  A co-op with this type of agreement is 
referred to as an I.L.M. 
 
Over the years the co-op housing movement has sought to provide people with affordable 
accommodation.  At the same time, the co-op housing movement sought to ensure that those 
living in the co-operative were able to control their own affairs so as to enhance the ownership 
quality that the co-op provided.  The operating agreements between CMHC and the co-op have 
done a good job of advancing that goal.  The agreements are not terribly onerous upon the co-op.  
There are probably many things in the agreement, that, in hindsight, CMHC would like to have 
included.  Nevertheless, co-ops have operated successfully for years pursuant to these 
agreements. 
 
Matters of note within the agreement include details on CMHC’s contributions to reduce 
occupancy costs, restrictions on occupancy charges, treatment of surpluses in subsidy, 
replacement reserve funds, and prohibition against encumbering the project without CMHC’s 
approval. 
 
The most important provision to CMHC is the project management provision.  The co-op is 
under a contractual obligation to CMHC to manage the business and the assets of the co-op in a 
manner acceptable to CMHC.  
 
CMHC’s remedies if the co-op fails to abide by any of the provisions in the operating agreement 
include: 
 

(1) the ability to halt any further funding to the co-op; 
(2) enforce the co-op’s obligations under the agreement; and 
(3) in some cases, buy the project back from the co-op. 
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All new housing co-ops in British Columbia have operating agreements with BC Housing.  The 
BC Housing operating agreements are far more detailed than the CMHC agreements.  BC 
Housing has ensured greater responsibility on the co-op’s part with regard to reporting.  In some 
cases, BC Housing has also sought to limit the types of persons or families that may apply for 
membership in the housing co-op.  All in all, the BC Housing operating agreements tend to 
decrease the amount of autonomy that a housing co-operative would otherwise enjoy under a 
CMHC operating agreement 
 
 
2. Onerous Conditions for Leaky Co-ops 
 
As with condomiums, housing co-ops were also swept up in the leaky building crisis.  Many co-
ops in the Province have reported complete building envelope failure.  Many co-ops are 
operating today with condemned units that are left vacant.   
 
After years of negotiation, CMHC finally stepped in to provide funding to fix leaky co-ops.  
However, the funding came at a time when construction costs were astronomical and therefore, 
in many cases, the costs for an envelope fix turned out to be prohibitive for co-ops.  It is hard to 
say if the current economic slowdown will be beneficial for co-ops; the help will come too late 
for some.  Some co-ops were facing redevelopment as it is economically unfeasible to fix them. 
 
The only source for repair funds to fix leaky co-ops is from CMHC.  No other lender has 
indicated any desire to fund these projects.  CMHC typically enters into a Loan Agreement 
secured by second or third mortgages.  The Loan Agreements increase the obligations owed to 
CMHC by the co-op above and beyond the Operating Agreement with CMHC.  CMHC has the 
ability to review and approve budget annual budgets.  There are extra reporting requirements by 
the co-op to CMHC. Some the Loan Agreements make housing charge increases mandatory on a 
year-by-year basis in order to meet the future financial obligations of the co-op.   
 
The bottom line is that much of the financial autonomy that co-ops had over the years is lost 
when they enter into the Loan Agreement with CHMC.  Therefore, when acting for a housing co-
op, the story regarding obligations to CHMC or BC Housing may not end with the Operating 
Agreement.  It would be prudent to make inquiries regarding other agreements that might have 
been executed by the co-op that would alter, amend or increase the obligations of the co-op to 
their lenders.  
 
E. Membership Disputes 
 
As might be expected, disputes arise from time to time between members of the housing co-
operative.  Disputes may also arise from time to time between the member and the corporate co-
op.  Co-op’s are armed with a number of mechanisms by which they might resolve disputes.  The 
various mechanisms are found in the following places: 
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1. Rules 
 

Most co-ops have a section within their rules entitled “Disputes”.  What is set out in 
the dispute portion of the rules can be varied, but most co-op rules set out that 
disputes can be submitted to a three member panel for final disposition.  All the 
members of the panel must be members of the co-op unless otherwise provided for in 
the Rules.  Each party to the dispute selects a member for the panel with the two 
members chosen selecting the third member.  Decisions are final and can be enforced 
on application to the Court. 
 
This provision provides for resolution of disputes between members and between the 
co-op and a member.  Care should be taken to review the wording of the dispute 
resolution section.  In many cases, the section says that the dispute “may” be 
submitted to the three-member panel.  In some cases, mandatory language like 
“shall” is used.  Cases often arise where the co-op is in no mood to arbitrate or 
resolve issues with a member who clearly has no intention of being co-operative.  A 
dispute resolution procedure would only delay the ultimate remedy that the co-op 
desires; expulsion.  Often, co-ops go directly to expulsion procedures.  The question 
of whether a dispute resolution procedure is mandatory has not been clearly 
addressed by the courts.  Where the language regarding dispute resolution is 
permissive, the writer suggests that dispute resolution is not mandatory prior to going 
directly to expulsion procedures.  (Riverbend Housing Co-operative v Cabrera, 
(September 30, 1998) Vancouver Registry No. A9A2365  (B.C.S.C.). 
 

2. Occupancy Agreement 
 

Occupancy agreements generally have the same type of dispute resolution provisions.  
Often they are under the heading of “Grievance”.  Care should also be taken with 
regard to “legal proceedings” sections which often set out as follows: 
 
“Neither the co-op nor any member shall commence legal proceedings without 
having previously exhausted all procedures outlined in this agreement.” 
 
Care should be taken to ensure that mandatory dispute resolution proceedings are 
completed prior to commencing legal proceedings. 
 

3. Policies 
 

Dispute Resolution policies can be varied if they exist at all.  In some cases, they will 
contradict what is set out in the rules and the occupancy agreement.  Dispute 
resolution policy should be carefully reviewed and a decision made as to whether the 
policies are enforceable and should be followed. 
 

4. The Co-operative Association Act 
 

Section 208 of the Co-operative Association Act sets out how disputes are to be 
arbitrated.  The procedure is to be conducted in accordance with the Commercial 
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Arbitration Act.  This can be quite an onerous procedure and one that should be 
avoided.  Most co-ops have provisions within their rules specifically setting out that 
Section 208 does not apply to termination procedures.  
 
Section 156, the oppression remedy, is often included as one of those sections of the 
Co-op Act that does not apply to terminations.  This is an allowable exclusion within 
the rules of the housing co-operative. 
 
 

F. Termination and Eviction Issues 
 

As set out above, the Residential Tenancy Act does not apply to housing co-operatives.  There 
are two ways by which a co-op might terminate a member’s membership in order to obtain 
possession of their unit: 
 
1. Directors Resolution to terminate for conduct detrimental pursuant to the Co-op Act; 
2. Directors Resolution to terminate for non-payment of arrears or breach of a material 

condition pursuant to the Co-op Act; and 
 
The procedures for both methods of termination are set out in detail in Sections 35 to 37 of the 
Co-operative Association Act.  Please note the following matters: 
 

(a) The Co-op Act states that the co-op may provide in its Rules for the termination 
of the membership of a member.  If they do so, the procedure is subject to s. 35 
to 37 of the Act.    

(b) It has been suggested the co-op can rely on Sections 35 to 37 without having 
adopted those sections into their rules thereby relying on the Act rather than their 
own rules pursuant the termination.  The argument has not yet been addressed 
by the Courts; and 

(c) The Courts continue to provide new insight and interpretation on the lengthy 
and complicated procedures of set out within Sections 35 to 37. 

 
1. Conduct Detrimental 
 

(a) The authority for this procedure arises from s. 35(4) of the Act.  The directors 
must first recognize that a specific action by a member is detrimental to the co-op.  
In some cases, conduct detrimental is defined in occupancy agreements.  This is 
not the best situation as the co-op becomes restricted in its ability to find conduct 
detrimental to the co-op.  A co-op should not be trying to define conduct 
detrimental.  

 
Assuming the co-op is not restricted, the courts have decided that it is up to the 
co-op to decide what is conduct detrimental.  It is not for the courts to step in and 
substitute their own judgment for that of the members of the co-op.  Tyee 
Housing Co-operative v Alfred Youngs, (May 2nd, 1990) Victoria Registry No. 90 
0399 (B.C.S.C.).  In Manji v Four Sisters Housing Co-operative, (April 4th, l989) 
Vancouver Registry No. CC884474 (B.C.S.C.), Mr. Justice Boyle said: 
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 “It seems to me the Court should be reluctant to intervene in the affairs 
 of a co-op where the members are acting in a democratic fashion, within 
 their jurisdiction and are fair in their dealings – by “fair” I mean observing 
 natural justice and the rules they have chosen to live by.” 
 
(b) Although it does not say so in the Act, it is recommended that the directors pass a 

resolution by majority setting out that they intend to proceed with the termination 
procedure for conduct detrimental against a specific member. 

 
(c) The member whose membership is proposed to be terminated is entitled to seven 

(7) days notice of the directors meeting at which the resolution to terminate the 
member’s membership is to be considered.  The notice provisions set out in the 
rules should be followed exactly.  Members should be invited to appear, either in 
person or with counsel or by representative. 

 
(d) The co-op must consider elements of natural justice.  The member subject to 

termination must know the case they have to meet and must be given adequate 
time to address the allegations made against them.  The written  7-day notice to 
the member should set out full particulars of the matters which could lead to the 
member’s termination.  This would include statements of account if the matter 
involves arrears and written statements signed by complaints for behavioural 
issues.  Written statements can cause problems with a co-op as those who 
complain often request that their complaints not be given to the person who is 
subject to termination as the complaints fear retaliation or simply wish to remain 
anonymous.  That is not permissible in these situations.  The complaint must be 
prepared to back up their allegation or the Board should refuse to pursue the 
termination procedure. 

 
Bias is another issue the Board of Directors have to be aware of at the director 
level.  As co-ops tend to be close knit communities, it is quite possible that one or 
more of the Directors may have personal knowledge of the matter being dealt 
with.  It is possible that one of the directors is a complainant.  Roberts v. Lori 
Krill Housing Co-operative 2008 BCSC 1034 dealt with this very issue.  The 
court found that the operation of a cooperative by its members acting as directors 
is akin to a self-governing profession.  The Court followed the Court of Appeal 
decision is Kuntz v. College of Physicians and Surgeons (1996), 21 BCLR (3d) 
219 where Southin J.A. recognized the unique circumstances of a self-governing 
profession and said that in a limited sense its governing body could be said to be  
judges in its own cause.  In considering what would amount to bias on the part of 
a member of the council of the College of Physician and Surgeons, she said that 
nothing short of personal amimus founded on something other than knowledge of 
the member’s technical competence would suffice.  Clearly, in the absence 
personal amimus, directors who can be said to have a prima facie bias against the 
member facing termination are allowed to vote in that termination. 
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There are good policy reasons for this decision.  In order to pass a the director 
level, three quarters of all the directors are required to vote in favour of the 
termination.  Someone subject to termination could thwart the process by simply 
antagonizing a sufficient number of directors such that a ¾ vote of all directors 
would not be possible.  For instance, 7 directors means that a ¾ majority vote 
requires 6 directors to vote in favour. The person subject to termination would be 
able to avoid termination altogether by simply creating personal run-ins with 2 of 
the 7 directors.  Before bias was a factor, the co-op would never have obtained a 
three-quarter vote of all the directors to terminate. 

 
(e) In order for the resolution to pass, three-quarters of all directors must vote in 

favour of the resolution.  Confusion often arises over whether the vote must be 
passed by three-quarters of those directors in attendance at the meeting or three-
quarters of all directors.  The legislation requires three-quarters of all directors.  
If for instance, five of nine directors show up at the meeting where the resolution 
is to be considered, the resolution is automatically defeated if voted upon, even if 
the vote is unanimous among those directors attending. 

 
(f) The member whose membership is proposed to be terminated must be informed in 

writing of the outcome of the decision within seven (7) days of the meeting. 
 
(g) Assuming that the directors’ vote is in favour of termination, and excepting 

arrears terminations, the member has the ability to appeal the directors’ decision 
to the general membership.  The appeal must be made to the association by the 
member within seven (7) days of the member’s receipt of the directors’ notice 
regarding the outcome of the directors meeting. 

 
(h) As above, there is no appeal to the general membership on arrears termination.  

The members’ appeal on an arrears termination, if they wish to exercise that 
appeal, is to the Supreme Court. 

 
(i) A general meeting should be called to consider a resolution to confirm the 

directors’ decision to terminate the member’s membership.  All procedures 
regarding the calling of general meetings as set out in the co-ops rules should be 
followed.  At the meeting, the directors’ decision must be confirmed by a special 
resolution. 

 
(j) Natural justice issues must be adhered to.  Roberts v. Lori Krill case cited above 

did not deal with the issue of bias at the membership appeal level.  Therefore, it is 
recommended that those persons who have made complaints against the person 
subject to termination should not vote at the general membership level.  This 
could create an anomaly where a director who has complained was able to vote at 
the director level but is not able to vote at the general membership level. 

 
(k) Prompt notice of the outcome of the general membership meeting must be 

delivered to the member in question.  Assuming that the membership confirmed 
the termination, notice in the prescribed form under the Act must also be 
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delivered at the same time to the member.  The form is currently form 9 of 
Schedule C of The Co-operative Association Act Regulations.  The form sets out 
in exquisite detail the members right to appeal the general memberships’ decision 
to terminate the member’s membership. 

 
(l) The terminated member may appeal the termination to the Court on any of the 

following grounds: 
 

a.  That the housing co-operative failed to observe the principals of natural 
justice in terminating the membership; 

 
(ii) The decision of the housing co-operative is not reasonably supported by the 

facts; or 
 

(iii)The decision of the housing co-operative is not authorized by Section 35 of   
the Act.  

 
(m) The appeal must be commenced in accordance with the Rules of Court.  At the 

written request of the appellant, and as long as the appellant is not in arrears, the 
co-op must issue to the appellant the amount of the filing fees made payable to 
the Court Registry in which the Notice of Appeal is to be filed. 

 
There remains some uncertainty as to how the Appeal will before the Court.  There is 
the option for a trial de novo.  However, every Appeal undertaken to date appears to 
have been treated as a true appeal.  That is, the Courts restrict the review to questions 
of law and natural justice (s.37(5).   
 
As far as remedy goes, Section 35(5) sets out that the Court must either restore the 
membership of the person who is terminated or confirm the termination, or as an 
alternative to those two remedies, make any other Order the Court considers 
appropriate (s.37(5)(b)).  There are some uncertainty as to what additional remedy 
the Court might impose after either restoring the membership or confirming the 
termination. 
 

2. Breach of a Material Condition 
 

(a) Directors also have the ability to terminate the membership of a member for 
breach of a material condition of an agreement made between the member and 
the co-op, or for arrears.  The agreement referred to is most often the occupancy 
agreement.  Sometimes material conditions are defined within the occupancy 
agreements and sometimes they are not.  Definitions within the occupancy 
agreements are helpful as there has been some debate as to what exactly a 
material condition of an agreement is.  (Creekview Housing Co-operative v Rupp 
(19 Jan., 1996) Vancouver Registry No. CA 019418 (B.C.C.A.)  The new Model  
Occupancy Agreements produced by the sector support group at CHF BC define 
most of the provisions of the Occupancy Agreement as material conditions in 
reference to the Rules and Termination Procedures. 
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 Part of the termination process is that the co-op must notify the member in 

writing of the breach and provide a reasonable time for the member to rectify that 
breach (s.35 (3) (b)) a reasonable time is not defined in the Act nor has it been 
determined in the case law.  Only if the member fails to rectify the breach can the 
co-op move forward with the termination proceedings. 

 
 Termination for breach of material conditions is not well suited for behavioral 

matters.  For instance, a member may hold a loud party.  That might be a breach 
of the good neighbour provision in the Occupancy Agreement.  However, it is not 
a continuing breach.  The co-op could not send a letter demanding that the breach 
be rectified.  It was essentially a “one off” incident.  The matter would better 
suited for a conduct detrimental termination.  Example of subject matter suitable 
for termination for breach of material conditions is the failure of a member to 
remove a derelict care from a parking spot in contravention of parking policy. 

 
a. The procedure for breach of a material condition is virtually identical to 

the conduct detrimental procedure.  The only major difference arises 
where the member has appealed the decision of the directors to the 
general membership.  In that case, a simple majority vote of the 
membership is required to uphold the decision of the directors to 
terminate. 

 
 
The procedures set out in the Act are complicated and exceptionally onerous for co-ops.  It would 
be difficult to imagine a housing co-operative, without legal counsel, navigating the entire 
process from beginning to end.   
 



Membership Terminations:  How Can an Advocate Help? 
 

There are generally 3 reasons why a co-op may terminate a person’s membership: 
 

1. Failure to pay money owing to the co-op, including housing charges, within a 
reasonable time; 

2. Material breach of an agreement with the co-op (often the occupancy agreement) 
that is not rectified within a reasonable time; or 

3. Conduct detrimental to the co-op. 
 
There are generally (though not always) 4 steps in a membership termination: 
 

1. Notice from the co-op advising the member of a problem and providing an 
opportunity to fix it. 

2. Vote by the co-op’s Board of Directors (the “Directors”). 
3. Appeal to the co-op’s general membership. 
4. Appeal to the Supreme Court of BC. 

 
There are several ways an advocate can help at each stage. 
 
Step 1 – Client receives notice from the co-op that there is a problem  
 
For certain terminations, including breaching a material term of the person’s agreement 
with the co-op or failing to pay housing charges, the co-op must give the person notice 
of the problem in writing and a reasonable opportunity to correct it.    Even if the co-op 
isn’t legally required to give the member a warning and an opportunity to correct the 
problem, the co-op will sometimes make the client aware of the problem before trying to 
terminate their membership. 
 
How an advocate can help if a client has received warning: 
 
1. Help client determine the exact nature of the problem:   Sometimes co-ops are 

vague about the complaint.  The advocate can contact the co-op to help determine 
the exact nature of the problem so the client can address it. 

 
2. Read the person’s occupancy agreement, along with the co-op’s rules and policies:  

Sometimes a client may not think that their behavior is a problem, but the co-op’s 
rules clearly say otherwise.  Each member should have a copy of the co-op’s rules 
and policies.  If the member does not, you can ask the co-op for a copy.    

 



3. Clarify any relevant facts with co-op:  Sometimes the co-op may not have all the 
relevant information.   A letter explaining the situation may resolve the dispute, 
especially when backed up by some evidence.   Keep in mind that very lengthy, 
ranting submissions from the member are generally unhelpful.   A concise letter that 
is to the point is much more effective.   

 
4. Make a plan to correct the problem:  If there really is a problem, its best to make a 

plan to fix it as early as possible, before the co-op tries to terminate the person’s 
membership.   
 

5. Advise the client about the consequences they face:  If there is a real problem, the 
advocate should make sure client knows that it could put their housing at risk, so it’s 
not something to be ignored.    

 
 
Step 2- Vote by the Directors 
 
If the co-op wants to terminate a person’s membership, it must seek a resolution from 
its Directors.  However, the member has the right to receive notice and make 
submissions to directors before the Directors’ vote. 
 
How an advocate can help if the Directors of the co-op are voting on whether to 
terminate a person’s membership: 

 
1. Ensure the member got notice of the Director’s meeting at least 7 days in advance.   
 
2. If you have not already done so, ensure the Directors have clearly set out the basis 

for the termination.  Fairness requires that the member know the case against 
them. 

 
3. Ensure the Directors have disclosed the evidence or other material they are relying 

on to support the termination.   
 

4. Help the client submit any material he or she feels will support the continuation of 
their membership.   Again, lengthy and ranting submissions are not helpful.     

 
5. Ensure that enough time has been set aside at the Directors’ meeting for the 

member to make their case.  
 



6. Attend the Directors’ meeting with the client and make submissions supporting the 
continuation of their membership. 

 
7. Ensure that none of the Directors have bias against the member.  Remember that 

bias will not arise just because the member had negative dealings with the director 
in the past or the member thinks the Director doesn’t like them.  You should call a 
lawyer for legal advice before making any allegation of bias.    

 
8. Ensure the client receives notice of the Directors’ decision no later than 7 days after 

the Directors vote. 
 
Step 3 - Appeals to the Membership 
 
If the Directors terminate a person’s membership in the co-op, he or she can appeal to 
the general membership of the co-op within 7 days of being informed of the Directors’ 
decision.  An appeal to the general membership means that all the members of the co-
op can vote on whether the person should be terminated or not.   
 
Keep in mind that there is an exception:  If the termination is for non-payment of any 
money owing to the co-op, the co-op’s rules may say that the person cannot appeal to 
the membership, and must instead go straight to court.   It is therefore important to read 
the co-op’s rules and policies.   
 
How an advocate can help if the member wants to appeal to the co-op’s general 
membership: 
 
1. Ensure the client appeals within 7 days of being notified of the results of the 

Directors’ vote. 
 
2. Ensure the client has disclosure of all material the Directors relied on to make their 

decision.   
 
3. Ensure the client knows when the next meeting of the co-op will be held. 
 
4. Ensure that any members who will support the client know about the meeting and 

are present at the meeting. 
 
5. Attend the meeting with the client and make submissions supporting the 

continuation of their membership. 
 



6. Ensure that the members are only considering the matters raised in the Directors 
resolution terminating the membership, and not completely new matters that never 
formed the basis for the Directors’ decision to terminate.    

 
7. Ensure that the member receives notice of the membership’s decision promptly.  
 
8. Ensure that the co-op has given the member notice of their right to appeal, along 

with the necessary forms.  
 
Step 4 – Appeal to the BC Supreme Court 
 
A member can appeal the termination of their membership to the BC Supreme Court.   
A client who wishes to pursue an appeal should be referred to a lawyer for legal advice.  
However, the advocate may be able to provide some general information to the client. 
 
1. The advocate should remind the client that he or she only has 30 days to appeal, so 

they need to seek legal advice right away. 
 
2. The co-op is required to pay the member’s court filing fees, but the member must 

make the request within 10 days of receiving notice of the membership’s decision to 
terminate.     
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Managing Expectations Checklist 

At some point after you have spoken with the client and developed an understanding of 
what she would like you to help with, it's very important to consider these questions 
before you commit to a hearing. Keep in minrt not all clients will benefit from going to 
hearing! It's your job as an advocate to help the client to make a good decision about 
what approach to take. 

Go over these questions with the client: 

D What, exactly, does the client want to achieve? Why has she come to see you? 

D Is the client's goal realistic? What specific results can realistically be expected? 

D If your client has a specific plan in mind (e.g. take her landlord to the RTB), is that 
specific plan likely to be helpful to the client? 

D If the client goes to a hearing, does she have at least some chance of succeeding? 

D Are there other options that you and the client should explore as well or instead 
(e.g. negotiation)? 

D What are the pros and cons of each possible option? 

D What should your client be doing to protect herself while these options are explored 
(e.g. look for somewhere else to live, pack up and store belongings)? 
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This handout will cover: 
• some basics underlying negotiation and alternatives to proceeding to a 

hearing; 
• how to identify what types of files might be appropriate for alternatives to a 

hearing; 
• how to identify what leverage your client might have to reach a negotiated 

resolution without the need for a hearing; 
• the issues you need to think about before negotiating an alternative to a 

hearing; and 
• how you might propose a negotiated resolution to the opposing party. 
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Negotiating an alternative resolution: the basics 

Some files require a hearing, but many (most, in fact) do not need a hearing to resolve 
the legal conflict at issue. You can often get your client a resolution, and sometimes a 
better one, by trying to negotiate a solution instead of proceeding to a hearing. 

There are many benefits for everyone involved if the parties can resolve a dispute by 
negotiation. The benefits include: 

• Certainty in the outcome of the dispute. The parties no longer have to rely on an 
unfamiliar decision maker to decide their fate. 

• An opportunity to address and try to resolve underlying issues between the 
parties. There may be conflict between the parties that the anticipated hearing 
cannot address. In a negotiated resolution, the parties can agree to resolve 
whatever issues they wish. 

• An increased likelihood that the parties might be able to get past the conflict and 
continue in a legal relationship. Instead of having a happy winner and a sore 
loser, the parties may be able to agree to a solution that allows both of them to 
leave the conflict in the past. 

Let's take the example of a Residential Tenancy Acteviction case. Proceeding to a 
hearing leads to two potential results, but there may be a whole host of other options 
that lie somewhere in between "winning" and "losing". 

Go to hearing, Client wins 
and eviction is dismissed, 
Landlord is very unhappy 

and is now out to get tenant. 

Parties agree that the 
eviction was the result of a 

misunderstanding and client 
can stay in rental unit. 

Client apologlses to 
landlord; landlord agrees to 
6 month fixed probationary 

tenancy to resolve concerns, 

Client has a very weak case 
to contest eviction, but 

needs more time to move, 
Landlord agrees to 2 weeks, 

Alternatives that the parties might agree to, and that generally would not be 
available at a typical win/lose hearing 

Go to hearing, Landlord 
wins, 48 hour order of 

possession issued and client 
is now In a crisis, 

II .... 

Disputing the eviction and proceeding to a Residential Tenancy Branch hearing will 
generally lead to one of two outcomes: your client with either win or lose. But there are 
many, many other potential resolutions to the dispute (just a few are set out in the 
diagram above). Despite the continuum of potential resolutions/ It's unusual for the 
parties to agree to a more creative solution in the adversarial atmosphere of a dispute 
resolution. A DRO only has the power to order a negotiated solution if both parties 
agree. 
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Depending on the strength of your client's case and what she wants to happen, there 
are many options that you can propose to the landlord that do not require a hearing. 
And, in an eviction hearing, it is easy to see why a client may actually prefer having 
control over a compromised solution instead of putting herself in the hands of a 
stranger to determine the fate of her housing. 

As we will explain below, to advise your client properly and to come up with a realistic 
set of potential alternative resolutions, you need to do a merit assessment of the client's 
case at the outset. Once you have a sense of the risks going into a hearing, you will be 
better able to come up with an appropriate range of possible negotiated resolutions. 
More importantly, you will be able to give the client an idea of what she would be 
conceding and what she would be gaining with each potential negotiated resolution. 

When deciding whether a negotiated resolution might be appropriate for a specific 
client's legal issue, you should follow these steps: 

(1) Turn your mind to what negotiated resolutions might be available in the specific 
case, as well as the pros and cons of each possible resolution. 

(2) Then turn your mind to what leverage, if any, your client might have for each of 
the alternative resolutions you've come up with. 

(3) Go over with the client each potential negotiated resolution, the pros and cons of 
each, and the leverage they might have. Then determine if you client is on board 
with any of them. 

Step 1: What are the potential negotiated resolutions in the case, and what 
are the pros and cons of each? 

The first step to determine whether a negotiated resolution might be appropriate is to 
brainstorm what options might be available and whether or not they would benefit your 
client. 

To come up with potential alternative resolutions, you need to think about what the 
case is about and what both parties are trying to achieve. What are the parties' 
concerns? What are their ideal outcomes? What does your client say she wants to 
happen, best case scenario? What do you think the parties might be willing to give up? 
Talk to your client about what she thinks the other party is really after. There maybe an 
underlying dispute or a history of problems that you don't know about. Then, do your 
best to think of possible resolutions that meet as many of both parties' desires as 
possible. 

Think about the following Residential Tenancy Acteviction example: 
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Your client is facing eviction. The landlord has received several complaints 
from other tenants that your client is being loud late at night. The other 
tenants have threatened to move out Your client is on a medication that 
keeps her up at night so she is often up late watching TV or listening to 
music. When you question her, your client tells you the landlord previously 
tried to evict her because her ex-boyfriend kept trying to get people to buzz 
him into the apartment when she refused to let him in. That eviction attempt 
failed She is no longer with the boyfriend and he has not come to the rental 
in 2 months. 

From this information, you can brainstorm what the landlord's goals might be: 

• to have other clients stop complaining to him. 
• to not have to look for new tenants if complaining tenants leave. 
• to not have to deal with complaining tenants filing for dispute resolution for loss 

of quiet enjoyment. 
• to have a secure building and not have his tenants bothered by the ex-boyfriend. 

The client tells you that her goals are: 

• to keep her housing and to not have to worry about losing it. 
• to live without her neighbours complaining all the time. 
• to have her landlord and neighbours recognize that she is up at night because of 

a medical issue. 

From these two sets of goals, you might be able to brainstorm the following alternative 
resol utions: 

• The client could tell the landlord that the ex-boyfriend is no longer around and 
will not be a problem in the future. 

o Pros for the client: maybe this issue is the landlord's real concern and 
assuring him that it is solved will ease some of his concerns. 

o Cons for the client: she may feel this is none of the landlord's business. 
She won her hearing on this and the landlord cannot evict her for it. 

• The client could explain to the landlord the medication issue and his duty to 
accommodate under the Human Rights Code, providing him with medical 
confirmation. The client could also suggest ways that she could minimize her 
noise during the night (moving to a different unit where her noise will disturb 
others less, sound proofing her current unit, listening to her music with 
headphones etc.). 
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o Pros for the client: she can assert her right to be accommodated but also 
work with the landlord to try to come up with a reasonable 
accommodation that meets both parties' needs. 

o Cons for the client: she may be uncomfortable disclosing medical 
information. She may also not want to participate in some of the 
accommodation suggestions. 

• The client could simply move. 

o Pros for the client: she would not have to deal with the landlord or the 
complaining tenants anymore and she could find a new rental where her 
noise would be less of an issue. She would have control over the situation 
and not take any risk of losing her housing without notice. 

o Cons for the client: obviously this would require her to give up her housing. 
She may not have the resources to do that and simply may not want to 
move. 

Note that many of the pros and cons for the tenants are going to be dependent on your 
assessment of her case to oppose the eviction. If she has a good case, offering to move 
will be a big concession for her. If she has a very weak case, offering a move out date 
that she has control over may not require her to concede much. 

When thinking of the pros and cons for your client, it is important to keep in mind the 
strength and weakness of the case should it proceed to hearing. 

Exercise: Brainstorm some alternatives to a win/lose hearing 

For the following client Situations, brainstorm some alternative resolutions that do not 
involve only a win/lose outcome: 

1) Your client has been asking her landlord to fix a broken window in her rental unit 
for several weeks. The landlord is saying that he does not have the money to fix 
it right now. 

2) Your client is being evicted because her roommate has been playing music loudly 
late at night. Other tenants have complained several times to the landlord. 

3) Your client missed the rent. The landlord issued a Notice to End Tenancy and 
unfortunately your client missed the 5-day timeline to pay the rent or dispute the 
Notice to End. Your client did eventually pay the rent, but the landlord has now 
applied for an Order of Possession. 
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, Step 2: What leverage does your client have? 

Once you've come up with a list of possible negotiated resolutions for your client, it's 
time for you to think about what leverage she has to get the other party to agree to one 
of her the proposals. Leverage is essentially anything that might persuade the other 
party to accept the resolution you're putting forward. It can be positive (the benefits for 
the other party if he agrees to the resolution) or negative (the pitfalls the other party 
can avoid if he agrees to the offer). 

Some types of leverage you may want to think about are: 

• Legal leverage. Is the other party likely to lose the case if it goes to hearing? 
Would it be better for him to accept a small benefit in your offer now, rather than 
risk getting nothing at a hearing? 

• Financial leverage. Will the offered resolution save the other party money? Will 
going to a hearing cost him money? 

• Emotional leverage. Is your client particularly sympathetic? Or would losing the 
hearing have particularly extreme effects for her? 

• Certainty. Just like your client, the other party probably doesn't want to roll the 
dice at a hearing. Will your offer bring some certainty to the situation? 

• Chance to resolve underlying issues. Is there a tangential issue that can't be 
directly addressed in the hearing but that could be resolved via a negotiated 
resolution? In other words, can negotiation solve a problem for the other party 
that would have no chance of getting resolved at a hearing? On the other hand, 
would your client be willing to agree not to pursue a tangential issue if a 
resolution can be reached on the main issue? 

Exercise: what leverage might your client have? 

For the following client Situations, think about the possible negotiated resolutions you 
came up with and determine what leverage your client might have. 

1) Your client has been asking her landlord to fix a broken window in her rental unit 
for several weeks. The landlord is saying that he does not have the money to fix 
it right now. 

2) Your client is being evicted because her roommate has been playing music loudly 
late at night. Other tenants have complained several times to the landlord. 
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3) Your client missed the rent. The landlord issued a Notice to End Tenancy and 
unfortunately your client missed the 5-day timeline to pay the rent or dispute the 
Notice to End. Your client did eventually pay the rent, but the landlord has now 
applied for an Order of Possession. 

Step 3: Things to think about before negotiating 

A negotiated settlement between two parties is a legal contract and breaching it can 
have legal consequences. Once you put forward a specific offer on behalf of your client, 
she will generally be bound if the opposing party accepts it. Before offering an 
alternative resolution to the opposing party, make sure you've thought about the 
following: 

• Your client's instructions. Many negotiated resolutions will involve your client 
giving something up or conceding something. There will almost always be some 
"cons" to explain to the client about the different potential resolutions. Because 
your client will generally be bound if you make an offer on her behalf and it is 
accepted, make absolutely sure that you have clearly explained all the options to 
your client and that she instructs you to put the offer forward. 

• Deadlines for hearing. While you are exploring alternative resolutions and trying 
to negotiate an agreement, you still need to make sure that you are getting 
ready for the hearing and complying with all deadlines, in case the hearing is 
required. Think of it as two parallel ways to resolve a file - you may well be able 
to reach an agreed resolution, but you may not. You need to make sure that 
your client is ready to proceed to a hearing and argue her case if the parties can't 
negotiate a resolution. 

• Without prejudice offers. If you are offering an alternative resolution in writing, 
you are probably going to be conceding some issues on behalf of your client. For 
example, maybe you are offering that the client will enter into a fixed term 
probationary tenancy for her to show the landlord that she can resolve the 
problems he is concerned about. This requires her to concede that her current 
tenancy is over and that the landlord's concerns have merit, but she may instruct 
you to offer it because it has benefits for your client: maybe she wants control 
over her housing and doesn't want the uncertainty of a hearing. If the landlord 
refuses this resolution, you do not want your client to be limited to those 
concessions at the hearing. For that reason, you should mark your written offer 
with "Without Prejudice", which means that your client is making the offer, but 
that she is not agreeing to concede anything contained in the offer if the case 
goes to a hearing. 
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• Deadline for the offer. If you plan to put forward an offer to resolve the dispute, 
think carefully about timing. Unless you state otherwise, any settlement offer 
remains open until it is retracted. It's generally good practice to put a deadline 
for a response in your offer (e.g. "this offer is open until 5:00 p.m. on November 
23rd

) so that you and your client know well before the hearing whether the offer 
has been accepted. 

• Not giving legal advice to the other party. Obviously you can only represent your 
client and act in her best interests. However, when you put forward an offered 
resolution, you are generally trying to convince the other party why the offer is a 
good option for him. This can create a risk that the other party will try to ask you 
for advice about his own situation (especially if he is unrepresented). Be very 
careful not to give the other party legal advice. It is generally a good idea to 
specifically state that you cannot give the other party advice, and to suggest he 
get his own legal advice. 

Step 4: Offer an alternative resolution 

Once you have come up with a potential alternative resolution, you've explained it to 
your client (along with its pros and cons) and your client has instructed you to offer the 
resolution to the other party, you now need to think about the most effective way to put 
the offer forward. 

Your approach to putting forward an offer will vary depending on what you know about 
the file, and about the opposing party. For example, if your client has a very strong 
case to win if the matter goes to a hearing, you may take a more aggressive approach 
in how you communicate with the other side. This might mean you set out the 
weaknesses of the other party's case and state that you think there is a strong chance 
he will lose the hearing, so it would be in his interests to agree to an alternative 
resolution. On the other hand, if your client has a weak case and will likely lose the 
hearing if it proceeds, you will probably want to take a much more subtle and 
conciliatory approach. You don't want to come out swinging when you've got nothing to 
back it up! Instead, take an approach where the client is conceding that the other 
party's concerns are valid and trying to address them the best she can. 

Deciding what tone to take in communications with the other party is difficult and also, 
to a certain extent, it's about personal preference. Take the time to think about what 
tone would be the most beneficial. Most important, always be respectful in how you 
communicate with other parties. It's not helpful to you client to inflame the dispute 
further and it is not going to help you to negotiate a resolution! It's also good to try 
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and build a reputation as always being reasonable and respectful in your 
communications. 

StepS: Finalizing thellegotiated resolution 

If you reach an agreement, be sure to get the agreement in writing! Whether you have 
been communicating with the other party in writing or by phone, make sure to always 
confirm the agreement in writing. Here are some ways you can do that: 

• If you negotiated the final agreement by phone or in person, write the other 
party a letter outlining your understanding of the terms of the 
agreement. In your letter, ask them to let you know right away if your 
understanding isn't correct, and say that if you don't hear from them you will 
assume your letter accurately sets out the terms of the agreement. 

• If you made a settlement offer in writing and the other party has accepted the 
offer, get the other party to make a note on the offer letter saying that 
they accept the offer. Also get them to sign and date the notation. 

• Ideally, create a written agreement setting out the details of the negotiated 
resolution and have both parties sign. This is the best and clearest way to record 
a settlement agreement. 

If your client no longer needs to go to a hearing because an agreement has been 
reached, be sure to let the court or tribunal know the hearing is not going ahead. 

Examples: ways of confirming a negotiated resolution in writing 

The next few pages have examples of different ways you can confirm a settlement 
agreement in writing. Remember these are just examples and it is very important to 
customize what you are doing to suit the facts of your case. Because settlement 
agreements are legally binding, it's a good idea to get input from a lawyer if you need it. 
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Exercises 



NEGOTIATION EXERCISE 

What are some potential negotiated resolutions? Pros and cons of each for your client? 

Potential resolution Pros Cons 

What leverage might your client have? Remember to think about positive and negative 
leverage, and different types of leverage such as legal leverage, financial leverage, 
emotional leverage, the desire for certainty, and the chance to resolve underlying issues. 

Potential resolution Leverage 
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CLIENT INTERVIEW EXERCISE 

What are some potential courses of action for your client (including possible negotiated 
resolutions)? Pros and cons of each for your client? 

Possible Course of Action Pros Cons 

What leverage might your client have? Remember to think about positive and negative 
leverage, and different types of leverage such as legal leverage, financial leverage, 
emotional leverage, the desire for certainty, and the chance to resolve underlying issues. 

Possible Course of Action Leverage 
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CLA~ 
A 

n1 ce 
providing speciolized legal C1ssistGnce to tJl'omow social justice since 1971 

David Mossop, Q.c. 

Please direct your reply to: 
Kaity Cooper 

Via Fax 

WITHOUT PREJUDICE 

September 30, 2013 

ABC Management Ltd. 
#123 West Georgia 
Vancouver, BC 

Attention: John Smith 

Dear Mr. Smith: 

Re: ABC Management and Jane Thomas 
Residential Tenancy Branch File #34567 

James Sayre 
Diane Nielsen 
Frances Kelly 

Aleem Sharmal 
Joni Worton 
Dan Soiseth 

Rose Chin 
Vicki Shillington 
Lindsay Waddell 

Jessie Hadley 
Kevin Love 
Scott Hicks 

Kendra Milne 
Devyn Cousineau 

Kaity Cooper 

I am writing because Jane Thomas has sought my assistance with respect to this tenancy issue. 

I understand from speaking with Ms. Thomas that you gave her a 10 day eviction notice for unpaid 
rent for the month of September (the "Eviction Notice"). She has now filed an application with the 
Residential Tenancy Branch to dispute the Eviction Notice. However, Ms. Thomas also informs me 
that she actually does not want to continue living in her present apartment and she would prefer to find 
new housing with a different landlord. Rather than proceeding with an unnecessary hearing, she is 
proposing that she voluntarily move out on November 30, 2013. 

Ms. Thomas requires some additional time to move out because she is 75 years old and has limited 
mobility due to her arthritis. This makes it difficult to search for new housing and also limits her 
housing options because she cannot go up or down stairs. Even if you were to obtain an order of 
possession from the Residential Tenancy Branch, Ms. Thomas would simply not be able to move out 
of her apartment on short notice. It seems unnecessary to go through the considerable time and 
expense of an RTB hearing and hiring court bailiffs when Ms. Thomas will agree to move out 
voluntarily. Furthermore, Ms. Thomas tells me that she can now pay the outstanding rent for 
September, along with the overdue rent for October, provided she does not need this money to cope 
with the added expense of an eviction on short-notice. 

Ms. Thomas has therefore instructed me to make the following proposal to wrap-up this tenancy: 

1. Ms. Thomas will sign a Mutual Agreement to End Tenancy effective November 30, 2013; 
2. Ms. Thomas will pay you $1,400 (rent for September and October) by October 13,2013; 
3. Ms. Thomas will pay her usual rent of $700 on November 1st, 2013; 
4. Ms. Thomas will withdraw her application for dispute resolution by October 13, 2013; and 
5. You will let Ms. Thomas stay in her apartment until 1 pm on November 30,2013. 

Suite 300 - ! 140 West Pender Street, Vancouver, fSC V6E 4G I 
Phone: (604) 685-3425 To!! Free: ! -888-685-6222 Fax: (604) 685,,761 ! 

Website: www.dasbc.net 
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Please let me know if this proposal is acceptable by noon on Friday. October 11. 2013. If I do not 
hear from you by then, I will assume the offer is rejected and Ms. Thomas will proceed with her 
application at the Residential Tenancy Branch. 

I look forward to hearing from you. 

Yours truly, 

COMMUNITY LEGAL ASSISTANCE SOCIETY 
Per: 

~K4C~ 
Kaity Cooper 
Barrister & Solicitor 



GX.dMPLB OF L~rTER SBTT/N,G OUT VERBAJ.. AGRBEMENT 

March 7, 2007 

VIa Fax: #.: ' .... '" . 
.',' ", ... 11· •• ~ -_ilia' 

Attention: • 

DearMr,..-

Re: •••• !lv. '''''._':_1- TERMS OF SETTLEMENT AGREEMENT 

This letter will summarize the terms of the settlement agreement we reaohed this morning, to 
resolve the dispute between my client ihU •••• !lJ:and your company Please 
let me know right away if you think this is not an accurate summary of what we agreed, 
otherwise I will take It that you are In agreement with the terms of this letter. 

Ms,,,, tF!rwlll dlsoontinue her claim against 
Claim filed March 6, 2007) on condition that: 

(see the statement of 

1, You will pay.'" $1320.68 as compensation for the expenses that she Incurred 
due to seizure of her Pontiac car, 

2, You will allow Ms, .1 •• Ho pick up the Flontlao, with a full tank of gas, and the car will 
be In the same condition that It was In prior to the seizure, 

3, You will ensure that title to the vehicle Is in her name, with you (a) having covered any 
costs associated with transferring title, and (b) Indemnifying her for any possible GST or 
PST on the transfer, 

4, You will waive all of the fees that you purported to charge her after the vehicle was 
seized (see the attached document). 

6, The loan agreement dated May 1, 2006 will proceed as before with the February 
payment added to the end of the loan term, 

As discussed, all of the above conditions will be met by 11 :30 am on Thursday March 8th
, 

otherwise we will proceed with the hearing on Friday, 

Yours truly, 

COMMUNITY LEGAL ASSISTANCE SOCIETY 
Per: 

Jessie Hadley 
BarrIster & Solicitor 

,,. __ ..,~~ __ "'_" __ " ,_ .... _""""'""'*'_ .. _,,~_II(_"'. ___ '-__ ... ___ I/I01OI~'_~ __ lIoffl_.~'ri 



EXAMPLE OF OFFER LETTe.,R TJiA T TH? OTHER SIDE OAf:! ENDORSE 

September 25,2006 

WITHOUT P.REJUp!Q£ 

Geselbracht Brown 
Barristers and Solicitors 
3"4488 Wellington Rd. 
Nanaimo, Be V9T 21-13 

Attention: Mr. Michael Brown 

Dear Mr. Brown: 

Via Courier 

Ms,. lit is prepared to settle this matter and discontinue her human rights complaint 
In exchange for $4,000.00. She is also willing to sign a reasonable oonfldentlallty 
agreement regarding the terms of this settlement. 

This offer Is open for aoceptance until 4:00 pm tomorrow, September 29, 2006, 

If you oan agree to the terms of this offer please sign below to Indicate your agreement. 

Yours very truly, 

COMMUNITY LEGAL ASSISTANCE SOCIETY 
Per: 

Kevin Love 
Art/ollng Student 

KL:nJt 
Eno. 

By signing below I agree to the offer set out above, 

______ .... __ ~ ... I __ • ___ ,·_~\..._..__It ...... , ...... _" ____ ~_, __ """..J .. ~I/OI'''''''' ___ .... _~1> __ ....... ~10'1_~ .... _-""1 



SETTLEMENT AGREEMENT 

This Agreement dated for reference March 31, 2010 

Among 

............. (the "Tenant"), who resides at n IJ 
, Vancouver, British Columbia (the "Rental Unit") 

And 

~ (the "Landlord"), who resides at ..., 
Vancouver, British Columbia 

Background Facts 

1. On March 19, 2010 the Residential Tenancy Branch issued an Order for 
Possession for the Rental Unit (the "Order of Possession"). 

2. On March 19, 2010 the Residential Tenancy Branch issued a monetary order 
against the Tenant for $297.00 (the "Monetary Order"). 

3. On March 26, 2010, the Tenant applied to review both the Order of Possession 
and the Monetary Order, and the decision that led to them. 

IN CONSIDERATION OF THE MUTUAL PROMISES CONTAINED IN THIS 
AGREEMENT, THE PARTIES AGREE AS FOLLOWS: 

1. The Tenant will pay the Lan,dlord $490 on April 1 st, 2010 for his April rent ($450) 
and $40 towards the Monetary Order. 

2. The Tenant will move out of the Rental Unit by 9:00 p.m. on April 30, 2010. 

3. The Landlord will not take any steps to enforce the Order of Possession or 
Monetary Order before 9:00 p.m. on April 30,2010. 

The parties have executed this Agreement on March 31, 2010. 

'. ,., .. ' . . 



In the Alternative - Request for Appropriate Time to Move 

If the Dispute Resolution Officer upholds my eviction, I respectfully request that I not 
have to vacate the rental unit until .• .. The authority to grant 
this request is set out below. 

I make this request because: 

lLisfC1nYC()tr1p~JIing reasqns why your clientcan'f move.out on short notice.Piollide: 
ae:tailsthatclearlyexplaihvvhy yourclient's circurnstancesmake it hard forhimlher to 
fnoVequiekly, Submit evidence ofthe circumstances wheneverpossible. Some 
examples are set out below. These are onlvexamples.} 

iii J have _ .. _ children. I need lime to pack my things and my childten'sthingsand 
rnovethem safely. la/so need tottytofilJdnew.housing in theifschoql'$ 
'catchment area. 

II •. fhaverjis8pilit/es;' ..... • < .. ... ..... . .•.. ..l3ecausebf my disabilities, Ineed 
'$peCiallze:dhOl.isidgwithl7osfairs.lheecJ enough time to find appropriate new 
n()(J$ing~ I alsO have difficulty physically packing and moving, so Ineed time to 
cotnpletethat: 

II UiVeonafixecI income of ..•. . ........ .. .. ...• .... ...• .8ecausethere low-cQst 
hol1sihgis·so·Iimited, ·fneedfjdeql1atetifrje fo.fihdinewhousii7g.lcahaff6rcfIJ 

~. ··/needHmetorequest moneyfo cover t17e cost ofirlOving froiHth(;J Ministry O'f 
Sodia/Development, whichtakesiimebecause I have fo submit moving quotes. 

iii [have a pet, which limits my rental options. t need time to find housing that will 
accept my pet. 

" !have no family or friends in town that I can temporarily stay with if I am evicted 
oDveryshortnotice. 

• Mymcil1ufacturedhome is my only assetgnd /cannot move ftQnshortnotiqe; 
Themani.1facturedhome is25yearsoklandisvery difticultto move.on alrai/er; J 

willhavefo have some sttucturalworkdone on the manufactutedhornebeforeit 
i;;anbe transported. 1 have. talked to one mechaniC who said he could do the 
work but he could not get it done until fourweeks from now. I require time to get 
fffijsdone $0 that/can move my home. 

All of these factors mean that I need adequate time to find appropriate new housing. If I 
have to leave the rental unit on very short notice, such as 48 hours, I will not be able to 
find adequate new housing and I will risk becoming homeless. 

In addition, it would cause minimal hardship and it would not be unfair to my landlord if I 
am allowed to continue living in the rental unit until the date stated above because: 

£4:fstanycompe1lingreas6trst17at minimize the hardshipta the landlord if yourclientgets 
mbretifnef6mdve.$ubmifanyevidenceavailable to supporteachreason.$bme 
l;ixamples are set out below . . These are only examples.} 



• Myrentis.up,.to~datEJ. 
• lam willing Cihdable to pay renUor the time period in question (submit proof if 

:there.isan'lreason forth€) ORO or landlord to doubUhis,sucha$ a nistory of 
bOh-payment). 

;; . ~ lt1shaHway .throughthe.l71onth, and~t"relandlordwould1ikely.notfe .. ten6the • Unit 
Lintirthe end()fthemonthal7yWay. 

•• lba:vetakengood.care ofthEJProperty and gotten along with neighbours, and! 
wi/feont/hue fQdo .• s()untiUmQve . 

• -: . lafJ7b.einge.vjct~CffO(WavltJga qat. 1M/if/arrange for mycalta live with a friend of 
mine unti/thtFtff!testateda:IJO\ffJ.Attgchedisa leiter from my friehd (nairJe) 
ponfirmingth:e.arrangiJrnent. 

The following sections of the Residential Tenancy Act / Manufactured Home Park 
Tenancy Act provide the authority to grant me adequate time to move: 

• Section 68(2)(a) of the Residential Tenancy Act, which gives Dispute Resolution 
Officers the power to order that a tenancy ends on a date other than the effective 
date shown on the notice to end the tenancy. 

• Section 55(3) of the Residential Tenancy Act, which gives Dispute Resolution 
Officers the power to issue an order of possession before or after the date when a 
tenant is required to vacate a rental unit, and the order takes effect on the date 
specified in the order. 

• Section 61 (2)(a) of the Manufactured Home Park Tenancy Act, which gives Dispute 
Resolution Officers the power to order that a tenancy ends on a date other than the 
effective date shown on the notice to end the tenancy. 

• Section 48(3) of the Manufactured Home Park Tenancy Act, which gives Dispute 
Resolution Officers the power to issue an order of possession before or after the 
date when a tenant is required to vacate a rental unit, and the order takes effect on 
the date specified in the order. 



TAB 6: Resources and Services 
 

• Legal Services Society Intake and Duty Counsel (Day 1) 
o Materials available at the session and online after the conference  
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• Family Law Resources (Day 1) 

o LSS Fact Sheets and Self Help Guides List  
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LEGAL SERVICES SOCIETY 

Family Duty Counsel Program (FOe) 

The FDC Program provides up to 3 hours of short next step advice to self-represented 
family law clients. The current annual budget for the FDC Program is $3.6 million. This 
service is designed to provide legal advice to the many clients that LSS is unable to 
assist through legal representation referrals. 

Financial eligibility guidelines (available on the LSS website) for this service are higher 
than the guidelines for legal representation referrals. A policy and procedure manual for 
the program is available on the LSS website under "practice resources for lawyers". 
This outlines the parameters of this advice program: 
http://www.legalaid.bc.callawyers/Practiceresources.php. 

The following is a summary of the various services provided through the Family Duty 
Counsel Program: 

1. In-court advice service: L~wyers are available in most courts in BC on family 
remand dates. These are usually first appearance dates in court when family 
applications have been filed and delivered to the opposing side. Usually 2 
lawyers are available to provide legal advice. 

2. Family Case Conference Referrals - FDC clients may be eligible for legal 
representation at a Family Case Conference. Lawyers receive a referral which 
provides up to 3 hours preparation with the' client ~~d up to 2" hours attendance at 
1 Family Case Conference per client. Conferences""are requIred in both Supreme" 
Court and Provincial Court before almost all contested matters may be set for 
hearing. Many issues are resolved by consent at case conferences. 

3. Lead Family Duty Counse/- in 8 locations LSS has contracts with lawyers to 
act as family duty cOI,msel on a regular or full-time basis." "In these locations 
lawyers have been equipped by LSS with laptop ~omputers, printers, paper 
supplies, and Divorce Mate software. In these locations it is usually possible to 
schedule an appointm~nt in advance. Contracted lead lawyers provide continuity 
of service to clients and liaise with clients and the court on behalf of LSS. They . 
also provide invaluable advice to LSS on the FDC Program in general. 

Lead Family Duty Counsel locations are: 
a. Vancouver - full time 5 days a week 
b. Surrey - full time 5 days a week 
c. New Westminster - full time 5 days a week 



d. Kelowna - full time 5 days a week 
e. Port Coquitlam - 3 days a week 
f. Kamloops - 3 days a week 
g. Prince George - 3 days a week 
h. Nanaimo - 3 days a week 

4. Family Justice Centres - Lawyers provide advice to family justice clients by 
referral and appointment with Family Justice. These are usually clients of Family 
Justice who have reached mediated agreements with the assistance of Family 
Justice Counsellors. The locations where these advice services are available 
are: 

a. Vancouver 
b. Victoria 
c. Nanaimo 
d. New Westminster 
e. Prince George 
f. Kamloops 
g. Kelowna 
h. Surrey 

5. Family LawLINE - 2 lawyers are available by telephone from 9:30 am to 3:00 , 
pm Monday through Friday on the telephone (9:30 am to 2:00 pm on 
Wednesdays) by calling the LSS Provincial Call Centre at 604.408.2172 (greater 
Vancouver) or 1.866.577.2525 elsewhere. Lawyers may provide advice in many 
languages by connecting with a contracted interpre~er seryice on the telephone. 

6. Community Agency Advice Clinics - LSS has partnered with community 
agencies in various locations to provide Family Duty Counsel advice to clients of 
these agencies. Appointments are arranged by a coordinator within the agency 
for scheduled advice clinics. Advice clinics are currently b,eing offered in the 
following locations: 

a. Sheway Fir Square - Downtown Eastside Vancouver and Fir Square at BC 
Women's Hospital - advice to mothers dealing with issues related to 
drug/alcohol addiction 

b. Peardonville Treatment Centre - advice clinics offered to mothers in 
treatment for substance abuse at Peardonville Treatment Centre Abbotsford 

c. Seabird Island - advice clinic offered at Seabird Island First Nation - Agassiz 
d. Sto:lo Nation - advice clinic at medical centre on Vedder Road - Chilliwack 
e. Houston Friendship Centre - advice clinics are offered monthly. 

( 

( 

( 
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7. Family Circuit Counse/- LSSprovides family lawyers in 3 circuit court 

locations. !n these locations the court travels to remote communities on a regular 
rotation. LSS contracts lawyers to travel to these locations to provide regular 
family duty counsel advice and legal representation to clients who qualify for 
legal aid referrals. 

The following are the circuit court locations have regular family duty counsel: 

a. Tsay Keh Dene - the circuit travels to Tsay Keh Dene and Kwadacha 3 times 
a year and LSS provides lawyers for criminal, family and child protection 
matters. 

b. Haida Gwaii - the circuit court travels monthly to Massett and Queen 
Charlotte City. LSS provides 2 lawyers - one for criminal and one for family 
and child protection matters~ 

c. Bella Bella/Bella Coola/Klemtu - the circuit court travels 4 times a year to 
Bella Bella and 4 times a year to Bella Coola and twice a year to Klemtu. LSS 
provides 1 lawyer for family and child protection and 1 lawyer for criminal 
matters in each of these locations. 

" 



. Fact sheets: Family Law in Be . http://www.familylaw.Is~.bc:ca/res6urces/fact_sheets 

< ; . 

Fact sheets 

Click on each of the headings below (Aboriginal people, Abuse & family 
violence, etc.) to see a drop-down list of all fact sheets availaQle on t1iat 
~op'lc. 

Aboriginal people 

Child protl;~ctiori. 
Child protection and the Aboriginal community 
Identifies the law around child protection for Aboriginal 

children in BC .. sets out some aspects of the. child .' .' ," ' . ' 
protection/removal process, al'l:d explains'parents' and band rightS 
and ·responsibilities. 

Understanding Aboriginal chil~ protection/removal matter~ . 
Describes what Aboriginal parents can do if they're b~ing 
in"estigated fOr'a c~ild protection matter. 

Understanding Aboriginal delegated agencies 
An overview of Aboriginal delegated agencies (a part of the Ministry 
of Children and Family Development who provide.child welfare , 
services) and their potential role inAbo·riginal child protecti~n ' 
!11atters.' 

. Understanding court orders and hearings ~~~formation for· 
AbOriginal families " ' ' 

. DescribeS tJ'Je court orders and hearii"lgslilat ~re :part 6f th~ , 
process for·chiid .protection cases. . .. ' '.' .. 

Family law 

. Aboriginal peOple and family law issues 
A brief overview of family law legal Issues as they apply to 
Aboriginal people. Covers caring for children,· , parenting 
.arrangements, child and spousal support, propertY,. and 

:. income asSistance. '.., . 

'. 

.:,'.' 

.,:. ' 

Abuse.& f~J!lilyviolence 

Abuse 

What is abuse? 
A list of examples of relatlonship.·abuse {family violence) that are .. 
physl~I, emotional or verbal, psy~horogical, sexua~, and. fin~ncial;. 

·de5"cribes types of abuse. that are crimeS and where to ·get legal 
and other help. . 

! Famiiy law protection orders . 
. ... E,Cpii:irns what a family iaw pr~tection order is; how to apply for .. 

; . one, and what happens once tJ:te protection order is in plac.e •. 
I. .' , ., 

~ .. What if yo~r ex is ha~~ingyou through the cOurts? . . 

':-", ' 

' ....... . 

i· Describes the kinds ot"behaviour involved in cOurt~related <1-buse . "" . 
.:. ·and ha~ssment and ·~~~gest what peopl~ can d~ ~bou~ it and ·~hat' :. 

',' . 

'.i.'. , 

, ,': .... 

. '. . ; 

':', ", ,",. ", ,',:. 

:." • ',j: .' ~ i.··." 
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the court can do. 

What to' take with you if you leave your relationship , 
A lisf of the'important documents ,and bel9~gings to take along if 
you're leaving a relationship. 

What's the, difference between peace bonds and. family law 
protection orders? 
Describes the difference between a peace bond and a:fclmily.raw 
protection order, explains which one to choose for each situation, 

and sets «;lut what each one .«:;an do/cover. 

c:;etting help 

How to prepare for a meeting ~ith a family duty counsellawver 
.lips on how to prepare for a meeting with family duty counsel, 
including a list of which dacuments to bring along. 

, . What an advocate can do for you 
. ,", '" 

. Information about lNilat an advocate is, what they can do, and. , 
. where to find one. 

, . 

~ .:: I' . 

~doption 

Adoption 

'Adoption 
Defines adoption, sets out how adoption works in BC, and provideS' ' 
Ifnks to other resources. 

Grandparents~r~latives 

Benefits for grandparents and otlier relatives raising children 
Charts that describe the kinds of benefits grandparents or oth.er , 
relatives raising children might get and under what circumstances, ' 
and links to other si.tes .that explain how and where to 'apply for 
these benefits. 

" Children's right to time with grandparents 
'Information for grandpa~nts who want to. apply for 

contact with, their grandchild. 

Step-parents ' 

Step-parents' rights and responsibilities 

..... 

a~dess to or . i 

.Inf~rmatlon for step-parents who want to apply for guardianship, 
custody,'6r access to or contact wjth· their step-children, and aboUt 
whether they are.responsible:to pay:child s,,!pport . 

. . '. : ' 'G~tting help 
, How to work well with a lawyer 

, Tips for working ~ell with a lawyer, including how to· prepare for 
, ... : . meetings, keep repOrtls, help the lawyerw9rkeffici.ent/Y;,ahdfoilow· . 
". " ;", through on your responsibilities. Also provides a doiNnlbadable'" 

" , ! checklist Of ali the .tips. ' , , .. .: : 

Child proleCtior1/removal .,;',' I 

i 
, i . Ab~riginal p.eoP.le ..... :. 

: 'Child protection arid the Aboriginal community '". ,', '.. ", ' 

i Identifi~ fDe'jaw around child prot~ction for Ab~!igjrJal chiidr~;, in ,i 

http://www.familylaw.lss.bc.ci1lresourcesJfact_sheets 

. ":"" ;,' 

. ... , ... 
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Fact sheets: Family Law in Be 

BC, sets out some aspects of the child protection/removal process, 
.\'Ind explains parents' and band rights and responsibilities. 

Understanding Aborlglm31 child protectionlremoval matters 
Describes what Aboriginal parents can do if they're being 
.investigated for a child protection matter. 

Understanding Aboriginal delegated ·agenci.es 
An overview of Aboriginal delegated agencies (a part of the Minisby 

· of Children and Family Development who provide child welfare 
· ·.services) and th~ir potE)~tial role in AborIginal child protection 

matters. 

Understanding court orders and hearings - Information for 
Aboriginal families 
Describes the court orders and hearings that are part of the 
process for child protection cases. . . 

Grandparents/relatives 

Benefits for grandparents and other relatives raising children 
ChartsJhat describe the kinds of l,le!1efits granc;l'pa~nts or other· 
relatives raising children might get and under what circumstances, 

. and links to other sit~ that explain how and where to apply fqr 
: 'these benefIts. . 

'Making plans for your child'!? care . . 

Collaborative planning and decision making In child prot~ctlon. 

~ 
Describes how to work with the Ministry of Children and F.amily;. '" 
!Jevelopment to make a plan or agreement about your child's care. . 
Options include family group conferences, traditional deplsion .. . . . 
making for Aboriginal families, and mediation to resolve issues . 

· Instead of going to court. 

.. Family group conferences . 
'Explalns the option of collaborative decision making, where;a 
child's parents, relatives, close friends, or.other community 
members meet about how to keep the child safe arid to develop a 
plan for the child's well-being •. 

Family support services 
. Family support services can pro~de parents with te~p!lrary tif3lp . 

. . '. ITom the Ministry of Children an~ F~mily 'Development or !'in 
. .Abo~ginal delegated agency to care·for their children in rough 

. :.: times. 

'Making agreemerits for your child's care " 

http://www.familylaw.lss.bc.calresources/fact_sheets/ 

• .' I '. 

'. 

.. ! . 

. DescrIbes help you can get to care for your child and reduce the . . :.' . . , ' . 
strain on your family, including from communi~ services or . 
government programs and by making family support agreements, 

· .Voluntary·Care Agreements, or Special N!3eds AgreelTl~nt~. 

Special Needs Agreements 
. D~cribes assistance programs from the Mfnisby of Chil~ren and. 

Family' Deve'!opment for children With permanent or long7term ..• 
severe or' developmental disabilities 'or' identified 'as:at riS.k for' 
developmental delay. . . 

Tips about makIng agreements for your child's care ". ' .. 
D.~cribes what to keep In mind if:Y9u're thinking of makiilgan . 
ag~eement with the Miriistry of Children 'and:Family D~ve.ropment: 
abou,t '¥our child's care. lips'jnclude getting le9:al he!p, being part of 

...... 

':;: 

",'. 
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Fact sheets: Family Law in Be 

, 'decision making, ,and keeping notes. 

Voluntary Care Agreement 
, , 

, pescribes the Voluntary Care Agree!Jlent, a:writte.n agreement 
proposed when parents face a crisis that le~ves them temporarily 

, unable to care for their children at home. 

,Mediation 

Mediation 
'Describes mediation an~ ,mediators, sets out wherf?, to flnd a 
mediator, provides infcinnation aeout distance mediation and'the 
S,upreme Court mediatiCin pilot project, and includes links to a list of 
,available family ,m~iators. ' ' 

Mediation In child ' protection cases 
defines mediation, describes when it can help in child 
protectionlr:emoval cases, lists tips for working with a mediator, and ' 
provides links to other useful resources. 

Youth, 

why see a lawyer about your court-ordered plan of care? (f~r youth 
aged 12-18) 
Information for young people aged 12 to 18 about their rights if they 
have been asked to agree (in writing) to a court order for a' plan C!f 

, , ',care by a child protection worker for the dire~tor of Child, ,F;:utlily, 
, ',and Community Services. 

Getting help 

Getting legal aid if your children are (or may be) taken away 
Advises parents whose children are (or may be) taken away by the 
Ministry of Children and Family Developm~nt to see a laWyer as 
soon as possible, and sets out their rights to ,legal aid, if, tJ:!ey :are 
financially eligible. ' , 

What an advocate can do for you 
, ,'Irifonnation about what an aaV:o,cat~ is, what they can do" qnd 

where to find o,ne. 

Children & teens 

:' Chiid sUI?P'?rt 

, Can you sue your parents for support? , 
Exp'lalns'unde~'which cirCurT)~~nces an~ ,how a chifd (aiJyon~ , 

, :' under 1 g, or anyone over 1 g but with a disability orwho is' , 
, ',' ',' ,otherwise unable to support him or herself) isel)titled, to go to court 

" ' ,to ask for child supp.ort'fr'Qm -his o~ her parents. , ' 

Court-ordered plan of care 

i, Why see a !awVer about your cOurt.:ardEired plan of care? 
: 'Infonnatlon for young people aged 12 to 18 about their rights if they 
, 'liave been asked ~ agree (in writing) to a court brderfora plan of ' 

, care by a child' protection ;';"orkerfor the director of Child, Family, 

a~d C9mmu,nity ~eniii::es. 

Guardillnship 

Can you becOme a guardian of your younger brother or sister? 
i ,ExplainS when oider brothers or sisters who are 19 or over may 
!. apply to court for'guardianship of their siblings who are under 1'9 

'and sef:S, o~t th~ fa~0!'8 the co~rt considers in making'tl:1e decision. ' 

http://www.familylawJss~bc.ca/resources/facL~heets 
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" How can you become a guardian? . 

Describes who is a child's guardian, who can' apply to become a 
guardian, and how to apply to become a'guardian under the new 
Be Family law Act requirements .. Includes links to the necessary 
self-help guides and court forms. 

If your parents separate 

Best interests of the child 
Describes the d • best interests of ~he child, n which the law says 
parents and judges must consider in making qecislons about 

parenting . 

. Children's right to time with grandparents . 
Information for grandparents 'who want to apply.Jor access to .or 
contact with their grandchild . 

. . . 'I{your parents separate. can YOU decide which parent you want to 
. live with? . .' 

Describes the rights of youth when their parents separate and what . 
. the courts cons!der. ~hen making custody decl~ions .. ' .. 

Parental ~on$ent 

Do you need your parents' permissi0rt to see a doctor? . 
Sets out the iights of children and .youth, if they are capable, to see 
a doctor and have their visit kept cOnfidential from their Parents. . 

Getting help 

How to work well with a lawver 
Tips for working well with a lawyer, including how to prepare for 

. meetings, keep records, help the lawyer.work effiCiently, and fonow . 
. . ;through on your responsibilities. Also prqyides a downloadable. 

check!ist of aU the.. tips. 

What you can expect from a lawyer' 
Provides a'i:lescription of what a lawyer can do for a family law 
client, and a list of suggested qy6stions.clientscan ask their' 
.Iawyers. . 

':., . 

Common·law relati.onships 

Separation' . 

Frequently asked questions about marriages. divorces. and 
annulments inside and outside Canada' .' . 
AnsWers some frequently asked ques~ons ~bout how mo~lng from 
country to country.can affect your m~rltal status in Be'and abroad. . . 

.Separation 
Describes what separation is, whether ifs between married or .. 

" . common·Jaw- couple~: Includes what;to take with you .when.YC?4 .' 
. i leave and the reasons'for writing a • s_epar!'iltion_~.agreem.ent. 

.. i ' .. . '. . ... 

• ".:.-:. '.'., '1 J .:', . 'J • 

: . Spousal support 

:.- .;. 'Defines spousar ~uPP'?rt, identifies th~ rele~antla;.vs an~. . 
. .: i .. guldelines, and e?qJlliilns what kind of financi.al .hifqrmatiori·· . . ' . 

. : . spouses have to provide to each other. Also talks .about" . 
.. ~ '. . enforcing or .changing a 'spousal support . agr~~rrienfor. o.r~er • 
'. !.. \' .' ....' '. '.' . 

i· Wha:t if one party· doesn't live in" Be? (Interiurisdictlonal issues) 
• . .D-escribes a few examples. of il1lerjurisdicf:!0nal i~ues. and wh~t 

h«p:llwww.familylaw.lss.bc.calresources/fact..:...sheets. 
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. '. would happen in each situation, including cases begun in BC 
before one party left the province, cases where the chffdren are 

: in anbther province. and beginning.a case in BC even though one" , 

party is outside the province. ( 

., ... What to take with.you if you leave your relationship 

A list of the importan~ documents and belongings to take along if 
you're leaving a·relationshlp. 

Agreements 
Making an agreement after you separate 

Describes agreements (often called separation agreeme!1ts). how 

·to make one. what to do with it once you've made it, ho~ to chanQe ." 
or enforce 'an agreement, and· wh~n to get a consent order·' 
·instead. . . 

'.' Making an agreement when you live together' 
.. . . Information for married or common-law couples about how to make 

.. a written agreement (sometimes 'called a cohabitation or marriage ' 
. agreement) while yoti live together. 

Dividing property 

Dealing with debts after separation' (for married and common-law. 
couples) .:. ,", 

Describes what the Dasic guidelines are around debt~ aft~r' 
separation for married and common-law couples. 

How to divide property and debts 
'-Describes what the law says about dividing p.roperty/debt. defines 
. family property, family debt, and excluded property, sets out 

'. 'when and how unequal (livision is possible, and outlines time limits . 
. for se~tling property/debt after separation! divorce. . 

Wills and estates . 

If your common-law partner dies 

Describes the rights common-law partnerS have if their partrier 

~ies. .. 

(3etting help 

. . How to prepare for a meeting With a family duty counsel I~wyer 
:' .Tips on how to prepare for a meeting with family duty counsel. 
:., including a list of which documents 'to' bring along. 

'.' Mediation '. . 
'.:. Describes mediation. ;;\nd mediators. sets oLit where t() find a' , ' 

~, . medlatcir;.provides it,fonnation'about distance mediation and the· 

. -~:. 

: Supreme 'Co~rt mediation pilot project, and inCludes'!lnkl?: to' a I~st of 
availa~le family mediators . 

. Who can help you reach an agreement? 

. ~, 

Provides infonnation ahout who can help you cOme to an 
'agreement with your spouse about your family law lssues, arid ' 

.inCtydes desC::riptlons of family justice CC!uhsel.lors; mediators. 'and 

' .. ',' 

. :'. corrab~ra~e family laWyers as well ~s links to how t~ fine;! ~em: . 

-': ...... . 

,Divorce & separation 

: i. Divorce & separation 

. : . Divorce 
: .. 

"0,.: .. . ............ "" .. ",: ....... . 
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. '''''' ..... ;. 
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\ . 

Explains what divorce Is, IncludIng the difference between 

!lncontesteq and contested divorce, wh~t's required to get a 
'dlvorce, and an overview of the·pr,?cess. ~so l.istS seve.~1 available 
resources for getting help. 

Separation 
Describes what separation is, whether it's between married or 

· 'common-Iaw couples. Includes what to take with you when you 

.leave an~ the reasons for writing a separation agr~ement. 

· Frequently asked questions about marriages. divorces. anti 
annUlments inside and outside Canada . 

. Answers some frequently as~ed questions about how moving from 
.. country to country can affecfyou(mantal starus in BCand' abroad. 

How can you prove you're separated if you and your spouse stili . 

live together? 
· Describes how you can prove to a court that you and your spouse 

have acrually separated if you're still living together for financial or 
other reasons .but want to get a divorce and/or divide up your 

assets. 

What to take with you If you leave your relationship . 

· A list of th~. important documents and belongings to take along if 
· you're leaving a relationship. 

Agreements 

Making an agreement after you separate 
Describes agreements (often' called separation agreements), how 

to ma~~ one, what to do with it once you've made it, how to change 
or enforce an agreement. and when to get a consent order instead. 

Dividing prdperw 

Dealing with debts after separation (for married and corrym.on-Iaw 
.. couples) 

Describes what the basic guidelines are arqund debts after 

separation for married and common-law couples .• 
'. 

: How to divide property and debts 
· 'Describes what the laW says about dividing 'property/debt, defines.· 

family property, family debt, and excluded property, sets out··· 
when and how unequal t:livlsion is possible, and outlines time limits .. 

.. for settlir,tg prope!tY/debt after separation/divorce. .' 

; :M!Jdia~ion 

Meaiation 

~ . ... . 

Describes mediation and mediators," sets. o~t where to. find a . 
mediator, provid.es Informatlo!1 about distance mediation and the. 

'.: . Supreme Court mediation pilot i)!~ject: .and· incluaes Jinks. to a list of 
'ava!l!'lble family mediators.' . . . . ... 

Getting help . 

Who can help you reach an agreement?· 
Provides information about wlJo can help you· come to an 

. ; . agreement with .your spol,lse about YOL!r. family law issues; and 
. '.'; . inciudes descriptionlS'of family justice cOunsellorS; mediatOrs, and 

': collaborative family laWyerS as well a~ links.to how to' find them. 
, .! 

. http://www.familylaw.lss.bc.ca/resources/fact_~heets/ 

. ':., ' 

, .. 1':" 

.( Y: . ', . : ...... ', .. '.',. . .. ':' , . 

. ~ .... -;-'" .... : 

GrandparentslRelatives 

. . 
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: Adoption 

Adoption 
· petines adoption:, sets .out how adoption works in BC, and provides 
links to other resources. 

Benefits 

Benefits for grandparents and other relatives raising children 
.. Charts that describe the kinds of.benefrts grandparents ~r other 

.' relatives raising childrel1.mlght get and under what circumstances, 
. . and links ~o ot!Jei: sites that explain how and where to apply for 

these benefits. . 

Information for s8'nlors aboutbenefrts, services, and planning for. 
the future 
Describes and provides links to three new booklets published by 
the People's Law School about government benefIts and services 
for seniors. . 

~uardianship 

How can you become a guardian? 
. : .. Describes who .is a child'~ guardian, who Can apply to become a 

· ~uardian, and how to' apply "!D become ?l guardian under the new 
.... BC Family Law·Act requirements. Includes links to the necessary 

· self-help guides and court forms. 

Spending time with your grandchild/relative 

Access . 

Defines access to children and what this means in family.law, and 
sets out some of the' different types of access (specified, 

'. 'supervised) that may be arrang~d by pare~ts and guardians 
(applies also to grandparerrts, aunts·and uncles, and other. 

· relatives). 

... Best interests ofthe child 

:Describes the "best il!terests of the child," which the law s~ys 
parents. and judges must consider in making decisions about 
parenting. . 

· Children's right to'time with grandparents 
. Information for grandparel)ts who want to apply fo'r access. to or 
contact with their grandchild. 

. .'. Spending time with a child If you're not a guardian: Contact . 

. :. ·Describes. co.ntact·with a chilci1·~hich is what ~~ BC Fan:ti!y' 
'.' '.': . laW Act cails the. time ·that sO!11eone. who's nora guardian (for . 

: : example, a non-guardian parent or grandparent) spends witl1a . 
: child. .. 

j . Step·par~nts 
Step-parents' rights and responsibilities 
Informatio!). for step~parents who want to apply for guartiianship. 
custody, or acces~ to or contact with their step-children. and· abo¢. 
whether'~ey' are responsible to pay'child support. . 

· Getting he!r:- . 

. http://~.familylaw.lss.bc.ca/resotirceslfact_sheets 

( 
, . 
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How to work well with a lawyer r . • • 

. Tips for.Worklng wen with a lawyer, including how to prepare. for 
meetings, ke~p records. help the lawyer work effici~ntly, and foll~w. , 
through on your responsibilities. Also provides a doWnloadable 
checkjist of.~11 the tips. . . '. 

( 
'. 
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( 

, " 'Mediation 
, " 

Des,cribes mediation and mediators, se~ out where to find a 
'" mediator, provides information about distance mediation and the 

, ,Supreme Court mediation pilot project, arid !ncludes lI!1ks to a Ii,st of 
, ,available family mediators. 

What an advocate can do for you 

Information about what an advocate is, what they Can do" and 
where to find one. 

',WIi~tyou can expect from a laWYer, 

Pr4?vldes a description of what a lawyer can do for a fami,ly la,:", 
~lient, and a list of suggested ql,lsstionsclienfs can ask VlE1ir 
lawyers. ", , , 

http://www.familylaW .. 1ss.bc.calresources/fact_sheets. 

:.;\ 

~: .. 

9qf20, 

, Imm,igrants 

, Getling help 

How to work well with a lawyer I;' 

Tips for working well with a lawyer, including how to prepare fo~ 
meetings, ~eep records, help the lawyer work efficiently, and follow 
tOre,ugh on your responsibilities. Also provides a dowryloadable 
checklist of aU the tips. ' 

What an adVocate can do for'you 

Information about wha~ an advocate i~, what they can do, aJ:1d 
, where to find one. 

What you can expect from 'a lawYer 
Provides a description of what a lawyer can do for a family law 

client, an,d a list of suggested questions cfienfs can ask their ' 
lawyers. ' 

L~gal help & lawyers 

Aboriginal pe~ple 

UnderStanding Aboriginal child protection I removal matters 

Describes what Abbriginal parents can do if they're behlg 
inyestigated for a chill;l'protection matter. ' 

,Me'i:Iiation ' 
, ,Mediation 

'Desciibes mediation and mediators, s~ts out where, to find' a 

;:" 

, ',mediator, provides information about distance mediation 'and the 
Supreme CO!lrt mediation pilot project, and includes links'to a li,st of ' , 

available family mediators. 

, ,Mediation in child protection' cases 
,,: ,defines mediation, describes whe,n '.it can help ilJ 'child, 

',,: 'protection/removal cases, lists tips for, working with;a 'mediator, ,a!1d' 
, provides links to ot~e ... ' ~sefur: resources., ' , , ' "', ' 

"Youth 
,Why see a lawYer aboufyour'court-oil:lered plan' of care? ' " 

Informatio,n for young people ci!;led 1'2 to'18 :abo~ their rights if they , 
, have been askEjd to agree (in ~ritin~) to a. ~urt o,rderf~r a ,Plan of 

~ '. 

.. " ' ,.,' 

... " . 

.:'. 
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'eare by a child protection work~rforthe'directorofChild, Family, 
~nd Community Services. 

Getting help 

Filling out court forms - Who can help 
Provides a list of people and organizations who ean help with filling 
out court forms, explains where these 'organizations are located, 
'and provides links to more int'ormation abou;t them. 

Getting legal aid if your children 'are (or may be) taken away 
Advises parents whose childh=m are (or may be) taken away by 
'the Ministry of Children and Family Development to see a ' 

',lawyer as soon as: riosSU)le, and sets out their rights to legaraid if 
they are financially eligicle. 

How to prepare for a meeting with a family duty counsel lawyer 
Tips on ho"Y to prepar:e for a meeting with family duty counsel, 
including a list of .which documents to bring along. 

How to work well with a lawyer 
lips for,working well witli a lawyer, includi(1g h9W to 'prepare for 
meetings; keep records, help the lawyerwork effiCiently, artd follow 
through on your responsibilities. At,so provides a downloadable 
'.checklist of all the tips. 

SWearing an affidavit - who can do it 
Provides a list of all the people who are authorized to act as 

commissioners of oaths and can swear or affirm 
affidavits, in BC and elsewhere (includes lawyers,notaries, 

, and government officials). 

What an advocate can do for you ' 
Information about what an advocate is; what' fheycan do, and " 

,where to find one. 

What you can expect from a 'lawyer 

ProVides a description ofwhat:a lawyer can do for a family faw ' 
, client, and a list of s~ggested questions clients can ask their 

" ';, lawyers. 

: ' Who can help you reach an agreement? " 
, 'Providesinforn1ation about who can help you come to an ' 
; , agreement With your spouse about your family law issues, and 

Includes descriptions of family Justice ciounsell~rs! mediators; and, 
, collabqra~"e family lawy~rs ''i!s weil, ~s Iink,s to 001.."' t!J find th!'lm.. " 

, Legal, system & courts 

: 'Abuse 
;: ,What if your ex is haraSSing you through the courts? 

: ~ Describes the kinds of behaviour involved In court-related abuse 
; ,and harassment and ,sugge~ what people can do about it and, what 

'!, 'the court can do. . 

: ;, Agreements 

, ," '" ','!' Making an agreement after you' separate 

, '." ;', De~cribes a'greements'{otten 'failed separation agreem~nts), how 
, " ~, ,to make one, what to do with i~'once you've made it, how to change 

, i 'or enforce an agreement, 'Clnd when to get a consent order instead. i . . . . . . . 

, htlp://wwW.fainilylaw.lss.bc.calres~urces/facLsheets 
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, , , What happens if an. agreement isn't followed? 

, ,Describes agreements. sets out when al}d why you would file an 

': agreement at the court registry. and, explains what you can do to , 
,ask the court to enforce your agreemerit-or order If the other party , 

• • • t • 

, refuses to follow it. " 

, Who can help you reach an agreement? 

Provides information about who can help yo,u come to an , 
, ' '?greement with your spouse about your family law issues. and 

, 'includes descriptions offamilyjusti,ce counsellors. mediators. and 

collabora~ve famfly laVo(Yers as well as links to how to find them. 

Court forms 

FlIIing out court,forms -Who can help 

Provides a list of p,eople and organizations who can help with filling 
out court forms. explains where these organizations are located. 
and provides links to- more information about them. 

Frequently asked tech~ical questions aboUt the SuprEmie Co~ri' 
family forins 

, Answers to some, of the more common technical ques~o,~s about 
how to use the Supreme Court family forms. 

'Court orders 

, All about court orders 

Describes both final orders and intei'!m orders. and touches on 
how to appeal and «hange orders and how to make an interim 
order into a final 'order. 

Can you appeal an order? ' 

Explains under which circumstances. and in which court, orders 
, ,c?n be appealed: ' 

, Family law protection orders 

Explains' what a family law protection order Is. how'to apply for Ont~, 
'and what happens once the protection order is in place. 

Understanding court orders and hearin~s - Information for " 

Aboriginal farriilies , " ' 
Describes the court orders and hearings' that are' part af the ' 
process for child protection cases. 

When can you change' a final order? " 

De!?cribes when you can apply to change an o,rder and what th~ 
, 'cQurt can do. ' " , ',' ":',' ",,: " ' .. ' ' 
. , 

: : , Court process 

Checklist of information to ,include In an affidavit or present 'in colirt 
A checklist of the ii1formation!fa~ needed to support an 
application for child or spousal: supportlmaintenimce. 

, " guardianship/custody, or contact/. parentirig time/access. Also 

'contains a l,ink to a d9~nloadable PQf.version of*he checklist, 

Costs and expenses 
Defines costs and expenses in the cdntext of a family law court 

case, sets out t!i1i3 difference be~een' costs and expenses and, 
what they consist of,' and explaIns how to collect them: IncluClel:! ,: , 
links lo ~e necessary' blank forms for Supreme Court and th.e Court' : 

I of Appeal, ' ' , . ". , 
, , 

Do you need to go to ProvinCial (Family) Court or Supreme Court? 
Describes the diff~rence between ProvIncial and· Supreme Co~rt for 

·http://www.familylaw.1ss.bc.calresources/fact_sheets. 
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" family law issues and explains when you might use each court 

'Family Case Conference checklist " , 
A c~ecklist of the inforr:niitionlfacts you nee~ when you attend a 

Family Case Conference in Provincii~1 Court to try to setHe 
some of the issues around pareriting, guardianship, and contact 

, with a child (and sometimes about child ancl spousal support) 
without going to court for a full' hearing. 

Family Case Conferences hi Provincial Court 
" :, Explains what a family Case ConfeJ:ence in Provincial Court IS,and , 

sets out what might happen at such a conference. 

How to prepare for a trial in Provincial Court 
,Describes the Provincial Court tn-al process and e,xplains how to 
prepare a trial book. 

Judicial Case Conferences in Supreme Court 
Describes Judicial Case Conferences in Supreme Court, 
explains when they take place, who must aHend them, and who ' 
may be excused from attending. 

What happens in a Supreme Court Chambers hearing? 
Describes what happ'ens when you ,go to Supreme Court 

, Chambers to make (or respond toran application. 

What if the other partY doesn't follow the parenting agreement or 
order? 

, Describes what might happen if the other party doesn't follow t/:le 
parenting agremeent or order and sets out the various penalties the 

, court might impose. 

What to do if the other party doesn't respond to your application for 
an order 

" 'Explains what you should do if the p~J:!,er party hasn't responded to 
, your application for a court or.d~r and th~ deadline to respond has 
passed. '. 

, 'What will happen at my 'Provincial Court trial? ' 

Describes what happens at a Provincial Court trial and what you 
, need to do to be weH-prepared. 

Divorce & separation 

Divorce 
Explains what divorce is, including thedifferel:'ice between 

':', uncontested and contested divorce, what's ~quired to get a 
, " divorce, and an oveiview of the process. Also lists several available 

resources for getting help. " , ' 

L2:of20 

, , , '; ,Guardianship 

" 'How can you become a guardian? 
: ' Describes who ~s ~ child's guardian, who can' apply to become a" . 
! guardian, and how tQ apply to ,become a guardian under the new", 

., BC ,Family Law Act requirements. Includes links to the necessary 
; , self-help guide,S ~~d ~urt,form~. . " ., 

..... :: /' .. .'. 
Legislation/Court rules 

Famii" law in BC. after March 18.2013 
DescribeS whatwas updated on this Vll.ebsite,t~ refle:d th~ new 
Family Law Act that came into effect on March 18, 2013. , 

Frequently asked questions about marriages, divorces, and., " 
'annulments inside 'and outside Canad~ ," 

. .1 

http://www.familylaw.lss.bc.calresources/fact_sheets. 
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Answers some frequently asked questions about how moving from 
C()untry to country can affect your marital status in BC and abroad. 

Frequently asked questions aboutthe new BC Family Law Act 
Answers to commonly-asked questions about the new law. 

If you started your Supreme Court case before July 1. 2010 
Links to all of the resources (process descriptions, forms, etc.) on 

the Family Law website that cam~ into effect July 1, 2010. 

Old RuleslNew Rules in Supreme Court 

A list of the terms and form names used under the old Supreme 

Court Rules and the new S.upreme Court Family Rules that came 
intc? effect on july 1, 2010, for, people to use if they started cases 
under the old rules and now need to figure out what the new 
terms/forms are called. 

Questions about the Supreme Court Family Rules in effect July :1, 
20'10" ' 
Some questions and answers about the new Supreme Court . 
Family Rules that C<:l~ne·into effect on July 1, 2010 aridchang.ed ..... 

. many Supreme Gault family lawcourt processes: 

What if one party doesn't live in BC? (lntedurisdlctional issues)" 

Describes a few examples of interjurisdictfonal issues and what 
. would happen in each situation, including ca~es .begun in BC 

before one party left the prOvince, cases where the children are In 
another province, and beginning a case in BC even though on~ 
.party is outsIde the.pro.vince. 

Which laws apply to your case? 

Describes the two staMes that apply to family law lil BC (the· 
DIvorce Act and the Family Relations Act) and case law;and sets 
out when each of these might be used in a family law case. 

Mediation 

Making mediation happen in a family law case in Supreme Court 
. Explains a Suprem~ Court pilot project started March 2'9, 2012 to 

~lIow either party in a family law proceeding started under either 
the Family Relations Act or the Divorce Act in that registry to apply 

.for mediation. . , 

. Parentage 

Who is a parent? . 

Explains the basics of-the new law ·th~t de.fines .. ~arentage ~iid' ' 

includes definitions of birth mother; biologiC?1 fath~r; bIrth mother's 
partner; sperm, egg, or embryo .donor, a!1d surrogacy. 

Getting .help 

Filling out court forms - Who can help 
Provides a list of people and organi'zationswlio cim help With filling 

out court fqrms, explains .where th~e oiganlzations are ·Ioeated, 

and .provides links to more information about them. 

How to p.repare for a meeting ~ith a familv duty counsel lawyer . 
Tips on how to prepare for a 'meetIng with family duty i::O·l,Irisel.: .' .. 

: : ·.including a Ii'st ofwliich documents to bring along: . 

; How to work well with a lawyer' 

:' Tips for working well with a lawyer, including how to'preparefor 
. : . meetings, keep records, help the lawyer work' efficiently, and foilow' .. : 
:. through on your' responsibilities. Also provides a downloEI(:fable .", ' .. ,,~ . 
:.. . .. . . .' . '.' . . .: ',' 

http://www.fami1.ylaw.lss.bc.cal~sources/fact_~heets 
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checklist of all the tips. 

:. Swearing an Affidavit - Who can do it .. 
. Provides a list of all the people who ~re authorize~ to act as.· .. 

commissioners of oaths and can swear or ,affirm~ffidavits, in BC. 
and elsewhere (includes lawyers, notaries, and government 
officials). 

What an advocate can do for you 
Information abo Lit what an advocate is, what they can' do, ·and 

where to find one . 

. What you can expect from a lawyer . 
. Provides a descrip~~n. of what a lawye'r can do for a family law 
client, and a list qf suggested questfons clie,nts can ask their, .. 
lawyers. 

Who can help you reach an agreement? .. .. 
Provides information aboLit who can help you came to an 
agreement with your spouse about your family law issues, and . 
includes descriptions offamily justice counsello~, mediators, and 
collaborative family lawyers as ....v:ell ;;IS links .to . hoW to fine:! tl')em. 

Parenting, custody & access 

Parenting apart 

Parenting apart 
Describes all the legal. terms aboLit parenting after separation that 
were introduced by the' BC Family Law Act and explains how they 
relat~ to the Divorce Act legal terms. 

Best interests of the child 
. Describes the "best·interests .Qf the child,n whicti the law.s.ays 
parents and judges must consider In making decisions about 

parenting. '. i . , 

.Access 

Access 
Defines access ·to cl')ikjreli and what this means in famfly law, and 
sets oLit some of the different types of access (specified, . . 
supervised) that may be arranged by parents and guardi~ns 

'. (applies also to grandpar!,!nts, aunts'a~d l!ncles, and ot!'ter •. 
: .. r~l.atlves). . '" • 

! Contact 
... :., 'Spendlng time with a child 'if you're not a guardian: Contact . 

: '. Describes contact with a child; which is what the BC Family law 
.' Act calls the time that someone'who's'!ot a gu~rdian (tor. example, 

a non-guardian parent .0.~g!'8ndpar~nt) spends with a child. 

Custody. 
'. Custody 

Defines custody of 'children and .what, ~is' means in family law,. . 
. and describ~ sO"r:r1e'ofthe diff~rent types of custodyord~rs (sale, .. 

joint), as we~1 as ter:ms such as spilt custody and shared custociy 
that describe (:'Ustod¥ arrangements. 

Guardianship' . '. 

Guardianship: Parenting time and parental responsibilities . 

http://www.familylaw.1ss.bc.calresources/facLsheets 
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, Describes guardianship under the Family Law Act, and inciudes 
who is a guardian, who can apply, to become one, what being a 
guardian means, what happens when you separate, what yqu ,nee~ 
t~ put into an agreement about guarc;llanship, arid whether ,0' 

guardiariship Issues can be settled in court' , ' 

Can you become a guardian 'of your younger brotlier or sister? 

Explains when older brothers or sisters who are 19 or over may, 0, 

?pply to court for guardianship of their siblings who are under 1,9 
and sets aut the factors the court considers in making the decision. 0 

, : ' How can you become a guardian? 

Describes who i~ a child's gu;;trdian, who can apply to become a 
guardiari, and how to apply to beCome a guardian under the new 
BC Family Law Act requirements. Includes Jinks to the neceSsary 
self-help guides and court forms., 

What will happeri if you die, or can't take care of your child? 
, Describes what will happen if you die without making arrangements 

for who will look after your child, what you ,can do, about it (appoillt 00 

a standby, or testamentary guardian). and how you can 
record your decis.iQns. 

GrandparentS/Relatives 

Chlidren's right to time with grandparents 
Information for grandparents who want to apply for access to or 
,contact with their grandchild.' ,0 

Moving or travelling 

'Can you move - With or without your child? 
'Describes what a parent or guardian must do (give notice) b7for~ , 
moving to another city with children, and what could happen if the. 
other pan;mVguai'dian doesn't agree with the niov~. ',0 0 0 00 

Do you need any legal dacuments to be able to'leave Canada with 
youi"chil~? ' o. , ' 

Describes what documents you must bring along to prove that , ", 
you're allowed to take your children out of the country ifyoutrn,veL ':' 
:withouUhe other paren,t. ,', 0 

,Parentage' 

Who Is a ,parent?, 

, , Explains, thE! basi~ of the new,Iaw that defil')es P?lrentag'e ~md ' 
'includes definitions of birth mother; biologiccii'father; birth ~other's 

: p~it~er; sperm, egg, or embryo donor, 'and surrogac~. 

, ' Step-parents 

" ;, Step-parents' rights and responsibilities ' 
;' ,Information for step-parents who want' to apply for guardianship, 
: custody, or access to or contact,iNith:their step-children, and about 
, .whether they are responsif;lle t~ pay chil~ support 

http://www.familylaw.Iss.bc.ca/resources/fact_sheets 
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0: 'Getting help 

: Mediation' 
", .. ; ".:. 

150f20 

, Describes mediation and mediators, sets out where to find 'a 0 , 

, mediator, provides i~forffiation ,about, distance mediation and the", ; 
Supreme Co~rt mediation piiot' project. and includes Ii~~:to' a Ii~t of ': 
available family ,m~diators'. ' '"" ; 

, Parenting After SepEiratiori courses , i" 

Describes the cou~e {? free, thr(;1e-hour information session for B~ , ,0, 

parents and, other famUy, members, del:!ling with 'pa~nting an~ , , ! " 

.,: .. 
:.;: 
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. support Issues) and who cantm~st ~ttend it. 

. . "Parenting coordinators . 
Describes how professional parenting coordinators can help 
parents resolve day~to.daY confliCls about pa'renting agreements or . 
. orders. where to find parenting coordinators, and how parenting . 
coordinators can get in Involved. . 

Who can help you reach an agreement? 
Provides Information about who can ~~Ip you come to' an 

· .~greement with your spouse about'your family law issues. and, 
includes descriptions of family' justice counsellors. mediators, and 
coliaborativeJamily lawy~rs as .well as links to how to find them . 

. Slaying out of'court 

Agreements 

Making an agreement after you separate 
Describes agreements (often called separation agreements). ho....;.. 

· to make one, what to do with it once. yo.u've 'made, it. how ·to. change 
'or enforce an agreement. and when to.get a co!lsent order-instead. 

'Making an agreeinent when you live together . 
Information for married or comr:non~law couples about how to make. 
a written 'agreement (sometimes called a cohabitation or marriage 
agreement) while you live together. 

· What happens if an agreement isn't followed? 
Describes agreements,sets out when and why you would'fiie 'an" 
'agreement C!.t the court registry,' and 'explain~ what you can' do to 
ask the court to enforce your agreemen~ or'order if the other party 
refuses to follow it. 

Who can help you reach an agre'ement? 
Provides Information about who can help you come to an . 
agreement with your spouse aboutyoLirfamily law issues; and' 
Includes. descriptiQns pf family j~stice counsellors. mediators. and 
colla~o~tlve family lawyers as well as links to how to find them. 

!III~king plans for your child's care 

Collaborative planning and decision making in chi.ld, proteCtion 
.~ .. ~' 

.. ':' . Describes how to work with th,e Ministiy of Childr~h' and Family " 

. Development to make a plEln or agreem'ent about your child's care. 
0". \ 

Options include family grci~p cor:iferenc~s, traditional decisIon 
making for Aborlginal families, ari~ mei:Jii'\ti011 to ~olve Issues, 
instead of going to court. 

Family group conferences 

~plains the 9ption of collaborative decision making, wh.ere a 
child's parents. relatives. close fiiends, or other community . 
members' meet about how to keep the child safe and to develop a 
plan for.the·chifd's well~being.· , . . 

Family support services 
'Family support.servlces can provide paref)ts with teJ:TIporary)1elp 
. frpm the' Mini~ry.of Children and Family Development or an .... 

· Aboriginal delegated agency to care for their chlldren.in rou~h 
. . r··' .' .'. . 

. times.' . .. . . 
" ,.: 

, , 
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Making agreements for your child's care 

Describes help you can get to care for Y91,1r child and r~duce the 
strain on your family, induding from 'community se!Vices or 

government programs and by making family' support agreements, 
Voluntary Care Agreements, or Special Nee,ds Agreements. 

Special Needs Agreements 

Describes assistance programs from the Ministry of Children and 

Family Develqpment for children with pe!1Yla~~nt or long-term 
severe or developmental disabilities or identified as at risk for 
developmental delay. , , 

Tips about making agreements for your child's care , 
Des,cribes what to keep In mind jf:you're thiriking of rmikhlg an 
'agreement with the Ministry of ChIldren and Family Development 

about your child's care. Tips include getting legal help, being part o,f 
decision 'makIng, and keeping notes. 

, , 

Voluntary ,Care Agreement 

Describei the V91untary CareAgreement,aWritteri agreement 
proposed when' parents ~ace a crisis that leaves them temporarily 
unable to 'care for their children at home,' " , 

, Mediation 

Making mediation happen in a family law case in Supreme Court 
Explains a Supreme Court pilot project started March 29, 2012 to 
,allow either party in a family law proceeding started under either 

the Family Relations Act or the Divorce Act in that registry to, apply 
, ,'for mediation. 

Mediation . 
Describes mt;ldlation and mediators, sets out where to.~nd a 
mediator, provides informatIon about distance me~iation and the 
Supreme Court mediation pil~t project" and includes links to a list of 
available family mediators. " , 

Mediation in child protection cases ' 

defines mediation, describes when it can help In child 

protection/removal cases, lists.tips for working with a me~iator; ,and" " 
provides links to ,other us~ful resources. 

Parenting 

ParentinFl After Separation courses ' 

pescribes the course (a free, three~hour information session for BC ' 
parents and'otherfamily members, dealing with parenting and, 

" support'issues) and who can/must'attend it. ' , 
, , 

Parenting coordinators 

Des,criQes how professional paren~ng cooi-cl,inalorS can h~lp 
parents resolve'day-to-clay cOnflicts about parenting agr~ements or 

9fders, where to find parenting coordina~orS, and how pa,rentlng 
:: 'coordinators can get in,involved. " , 

. 1 . .. 

, ' : , Separation 

: 'Separation 

,,' :' Describes what separation is~ whether ifs between married or' , 

'common-law cOuples., Includes what to take with youwh'e:n'yolJ 
" 'leave and the reasons for writing a separation agreement. '" ' 

, • • ,. • , , , I ., , • 

Support - ctiil~' , , 

, i 
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Child support 

. Child support 

Defines child support; IClentifies the relevant laws and guidelines; 
defines a undue hardship,"" special or extraordi,",ary 
expenses," and the "40 percent principle"; sets out income tax 
.implications; outlim'~s the financial information that. parties must 
provide; and toucheson arrears. . 

Can you sue your parents for support? 
'Explains under which circumstances and how ~ child (anyone . 
under 19, or anyone over 19 but with a dif;:lability or who is 
'otherWise unabl~ to :support him or herself) is ~ntitled t6go t~ court 
to ask for child support from his qr her parents, . . 

What If one party doesn't live in BC? (Intedurlsdictional issues) 
Describes a few examples of"interjurisdlctionallssues and what 
would h~ppen in each situation, including ca~es begun in BC 
b~fore·one party left the province, cases where the children are in 
another province, a~d beginning ~ case in" Be even though one ... 
party is outside the province. . 

What the child support guidelines are and how they work 
Describes the child ~upport guidelines and how they work and. 
'provides links' to the f~eral guidelines and th~ tables. . 

When does child support end? 
I.nformation about when the responsibility for paying ~hild support 
ends. 

Child ~upport orders 

. Information for' people with family law cases (child support orders) 
in Kelowna Provincial Court 
"Describes the Child Support Recalculation Service,.which has been 
in effect In KeloWIJ~ since June 1, 2006. The service 'automatiCally 
recalculates child s':Jpport amounts every year by applying the child ... 
support guidelines to upd~ted income i.nformation. . . 

l"8 of2:0· 

Family Maintenance Enforcement Program 

How you can get your drivers licence back if the Famfly 
'Maintenance Enforcement Program takes it away . 
·.If-You've fallen behind in your Slip'port payments and the . Family .... 
. Maintenance Enforceme.nt Program has advised IC.BC not to . 
. issue or renew your:driyers licence, flere's whatyolllia~e to: ~p ~~. 

, .getil back.' . ;.. . 

Grandparents/Relatives 

Be'nems for grandparents and other relatives raising children 
Charts that describe:the kinds of benefits granpparents or· other . 
relatives raising children might get and' under what circumstanceS, .. 
arid links to. other sites that explain how' and where to applyfor 
these bEmefrts.· . 

p.are,:,tage 

,. Who is'a parent? . 
. : Expl~ins the basics of the new law that defines parentage and 
! includes'deflnit(ons of birth mothe.r;· biological father; birth' mothe(s 

. i-. 'p~r:tner; sperm, egg, or embryo donor; and surrogacy. '. 

i Step-parents 

: . Step-parents' rights and responsibilities 

.. 
, 
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Information for st~p-parents who want to apply for guardianship, " 
, custody, or access to or'contact with the,i~ step-children, and about 

': ' whether they ar~ responsible to pay child ~~ppo~ " 

Getting ,help 

,Mediation 

Describes mediation and mediators, sets out where to find a 
mediator, provid~ information about distance mediation and the 

,Supreme Court m~diation pilot project, and inclu~es'links to a list of 
available family' mediators. ' 

Parenting coordinatorS 
Describes how professional parenting ,coordInators can help 

parents resolve day-ta-day conflicts about parenting agreelT!ents or 
orders, where to find parenting ~o.rdinators, and how parentIng 
coordinators can get,in'involved. 

Who can,help you reach an agreement? 

Provides information abo~ who can help you come to an 
agreement with your spouse about your family law issues, and 
includes desCriptions 'of family justice counsellors, mediators, and 
collaborative family lawyers as well as Iinks,to' how tei 'find them. 

Support - spousal 

Spousal support ' 

Spousal support 

Defines spousal support, Identifies the relevant laws and 
guidelines, and ,explains what kind of financial inform~tion ~pouses 
have to provide to each other.Also talks ,about enforcing or 
changing a ,spousal support agreetnent or order. . . .. 

What if one party doesn't Iive'in Be? (InteriurisdiCt/orial issues) 
Describes a few examples of inteJjurisdictional issues and wDat 
would happen in each situation, 'including cases begun in BC 
befqr~ one party lefhhe province; cases where the children are in 
another provInce, and ~eginning a case in BC even though one, 
party is outside ,the province. 

,Family Maintenance Enforcement. P~ogram 

: How you can get your drivers licence back if the Family 
: Maintenance Enforcement Program takes it 'away, ' 

: 'If you've fallen behind in your ~upi)Qrt paym'ents and the Family 
Maintenance Enforcement Progr.am has advised ICBC not to issue 
or ren~V'( ,yC?ur driver's Ii<;:ence, he~'s ~hat you have to do tei get it 
~ack." , 

~etting help 

Mediation 

,Describes mediation and mediators, sets out where to find a . . ,'" 

; mediator, provides information about distance mediation and the 
,: ' Supreme, Court·med.l~~/qn pilot project, and includes links to'!'l/'~tof 
, , ,available family iT)ediators. 

, Who can help you reach an agreement? 
Provides ii1fom:i~tlon about who can help you come to an 

, ,agreement with your spouse about your family law issues. and' 
includes descriptions offamlly j~stice counselll?rs, mediators, and, 

·:http://www.familylaw.1ss.bc.calresources/fact sheets 
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Self~help guides 
Which guide should I choose? Is there a seif-help guide for my situation?" 

Divorce 

How' to do your"oWD.tindefended (u.hcontested) diyo.rce (Supreme court) .' 

How to get~ copy of your' marriage certificate ·.f 

'. ! 

Agreements ., 
.,'; '; 

,", . 
t _,"' 

How to file your agreement in Provincial. Court 

~ow to file your agreement in.Supreme Court 
,. :' 

How to set'aside all or part of an agreement (provincial or Supreme Court) 
... " I' . 1"" I.' .', 

Agreements and orders 
.! •. . . 

How to enforce a.parenting agreement or order ~rovincial or S:upreme Court) 
. '. : ..... " .. :" .. ' .. ' ..... , .... , .... ,"'. ; ... ,:,-l:,,'. 

Child protection. I removal 

How to ask the ministry for help 

. How to. get help if someone reports 'you to the ministry "f •..• ',,; 

How to make a complaint against the ministry. 

Court.fe·~s: ~~t. to do tfyou.can't afford tltem:-;\ .. 
. . . . 

. How to get an.order to waive fees{~upreme CoUrt) . '.' 
. .:., .~. ':.' :.-. ,;' 

C(lurt form.s. . . -.' :,:: ,", 

... 

. How to deal with ~ Provincial Court Ffnancial StMetn~tii'(Foini'4) 
. " " 

.. .. 

" . " 

. . ~o~.·to deal·~th·a Supreme C6~rt.FitiaD.Cial: Statein~ntjFoi1n F8) : 
. ; ,.' 

. . 
. . - ., 

. How to us~ a-Supre~e.Court Notice ofIn~e~tion to Proceed (ponn F48) 

" "" 

.. 
,.,.', 



, . . . 

]family Mai~tenance E~f()~c.em~nt Prograw.: ; 

How to deal with a committal hearing (because you've fallen behind in your support payments) 
. . .. ' .:'.' ..' .' ' . 

. F·amily 9rders .. 

(includes parenting [gum-dianship, contact, custody, or access] and/or child/spousal support) 
•.... ",. • ",- " .. : .' ,!." . '.... .' .. ,:.'._,'.. ' - ,- .' 

. . 
If you caJi.~t agree With the ()ilieJ," party: Step I, ... ' '. 
. .. . !.... . 

!low to start a family law:. case (provincial or Supreme Court) 

How to start a family law case to change an or~er (provincial Court) 

If you can't agree with theother party: ~~ep 2 

How to get a final family order (Provincial or Supreme Court) 

How to get an interim family order (provincial ~r Supreme Court) 

How to change a family order (provincial or Sl.~.preme Court) ." 

How to deal with a Judicia(Ca~e confererice (Supr~~ qolirt) . 

,-.:' 

If you both agree:' .. , . 

How to get a final family order (provincial.or Supreme Court) .. 

How to getan interim family order (provinci~ or Supreme Court) 

How to change a family order (provincial or Supreme Court) '. '. .'. ' .. 

.... ~~ .. ving doc~ll1eIits>' .'., .r' 
." 

, .' 
. ,: 

,,";.,:! .,,' " ..... "' . 

. How to serve Provinclal Court documents . ': 
.~ . \ . 

How to serve Supreme Court documents .:. 

.. : 

How to serve coUrt documents outside BC. (pr()vin9ial 9rSuprem.~ Court) .. . . . '". "':.' " .. :' .. ,' ... ; ", 

'; . 

: ,', .. 

. .... ". 

,,' " 

, .. , . 

How to arrange· for alternative (substitutional) service.(provin~i~.6r &upreD+e C9urt) . ... . .,'" .'. . ".; " .... '. . '." ',". ': . .' '., 
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TAB 7: Skills   
 

• Romancing the Statute (Day 1)  
o Materials  

 
Orange sheet  

 

• Laying the Groundwork: effectively prepare your client’s case (Day 2)  
o Materials 

 
Orange sheet  
 
 

• Can you Convince me? How to develop persuasive written arguments (Day 3) 
o Materials  

 
Orange sheet  

 

• Staying on the Bucking Bronco: maintaining control in hearings (Day 3)  
o Materials    

 



 
Romancing the Statute 

 
 

Provincial Training Conference, 2013 
 

Presented by Kendra Milne and Devyn Cousineau 
Community Legal Assistance Society 

604-685-3425 
 
 

Learning goals: 
 
In this session, we hope to teach you how to interpret a specific statutory provision. This 
method should work regardless of the statute you are working with.  
 
Specifically, we hope to give you a set of reasonably concrete steps you can go through to (1) 
determine the potential meanings of a statutory provisions, and (2) find materials to base 
your interpretation on and persuasively argue that the interpretation most favourable to your 
client should be the one the decision maker should adopt.  
 

Contents 
 

 

The basics of legislation ......................................................................... 2 

Introduction to statutory interpretation ................................................ 4 

General rule for interpreting legislation ................................................. 5 

The ordinary meaning(s) of the text ...................................................... 6 

The context of the provision ................................................................... 7 

Context specific to the provision you’re interpreting ...................................... 7 

Interpretations by others ............................................................................ 8 

The intention or the purpose of the provision ............................................... 9 

The wider context: how does your section fit in? ........................................ 10 

How to put it all together ..................................................................... 11 

 
 
 
 
 



 
The basics of legislation 

	
 
Statutes are passed by Parliament or the Legislature and set out the general skeleton of a 
statutory scheme, as well as what can be expanded on in regulations. Regulations are 
generally passed by the executive branch and don’t have to be debated in the Legislature or 
Parliament. Regulations are subordinate to statutes and can only regulate within the bounds 
of the statute. Policies are not legislation and are generally not binding on decision-makers.  
 

STEPS FOR FINDING RELEVANT LEGISLATION 

(1) Start with a secondary source, if available 

In some legal areas, you may already know what legislation to look at. If you don’t know, a 
good place to start is a secondary source (a text book, policy guide or other resource that 
compiles and summarizes information about the area of law you’re dealing with). These 
resources often have a subject index that might bring to a section that can tell you which 
legislation to look at. Some examples of secondary sources include the annotated Residential 
Tenancy Act, the Ministry of Social Development Online Resource or the annotated Canada 
Pension Plan. 
 
NOTE: this is not the end of the research road. You still always need to go through the 
following steps and look at the actual wording of the legislation. 

 
(2) Go to the text of the statute 

Once you know which statutory sections might be relevant to your client’s legal issue, find 
them. You can usually use one of the consolidated statute sites (CanLII, BC Laws, etc.) or the 
website of the body that administers the legislation (so the Residential Tenancy Branch site 
for tenancy legislation, or the Ministry of Social Development site for income assistance 
legislation, etc.).  Once you find the text of the statute or regulation, make sure to check the 
following: 
 

a. Is the provision the most up-to-date version? 

Legislation changes on a regular basis. In particular, regulations can change very quickly and 
with no notice. Make sure to check that you are looking at an up-to-date version of the 
statute or regulation. If you are looking at an online version, there will generally be a note at 
the top of the document setting out “regulation is current to…” or “includes amendments up 
to…”. Check that date, and of it’s not current, you may need to make sure there is not a 
more recent version of the legislation. 
 

b. Is the provision in force? 

Once you find the legislation, check to make sure it is in force. Sometimes statutes can be 
passed in the legislature, but not actually be in force, for years.  
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c. Is there any companion legislation? 

If you’re looking at a statute, are there any regulations? If you’re looking at regulations, do 
you also have the statute it was enacted under? You need the whole picture to start 
interpreting. Don’t forget key pieces of the puzzle. 
 

d. Do you have a version that is formatted correctly? 

Finally, while it may seem obvious, make sure you have a version of the legislation that is 
properly formatted (don’t just copy it into a word document). Indenting and punctuation are 
very important when interpreting legislation and you can make serious errors because of silly 
formatting issues. 
 

(3) Apply the interpretation methods set out in the rest of this article. 



 
Introduction to statutory interpretation 

 
 
When you are faced with a section of a statute and you are trying to determine what that 
sections means, it is important to remember that there is usually no right or wrong answer. 
There is also no silver bullet or sure fire way to determine the answer. Unless a superior court 
has expressly determined that the provisions cannot be interpreted in a given way, your job 
will generally be to look at what the plain meaning of the language could mean, and what 
meaning the “context” of the legislation supports. Generally, each statutory provision can be 
interrupted in more than one way, and you can often argue that an interpretation that helps 
your client is the one that a decision maker should adopt.  
 
Think about a statutory provision like a painting: 

 
How do you determine the meaning of the painting? 
 

1) Plain meaning: What can you see from the physical face of the painting? 

o Are some interpretations ruled out? What aspects are unclear? 

2) Context 

o Do you look at what others have said the painting means? 

 What have others said this painting means? How valuable are their 
opinions (what weight can you give them)? 

o Do you use information you can find about the content of the painting?  

 Who is depicted in the painting? Where was it painting? How was it 
painted? Are there any other specific elements of the painting that might 
provide information? 

o Do you use what the artist intended the painting to mean?  

 Is there any evidence of what the artists meant the painting to mean? 

o Do you use the wider context of the painting, and how it fits into broader 
developments? 

 Who painted the painting? What was going on with the artist when it was 
painted? Where does the painting fit in art history? What was happening 
in the broader social history when it was painted?  

3) How persuasive (or binding) is the context you found? 
 

This process is similar to trying to determine what a statutory provision means. You need to 
think of a statutory provision as something that can be capable of different interpretations. 
Your job is to find an interpretation that supports your client’s case and that you can 
realistically persuade a decision maker to adopt.  
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To determine whether there is an interpretation that supports your client’s case, and whether 
or not that interpretation will be persuasive to a decision maker, you need to ask the same 
questions we asked with the painting: 
 

1) Does the ordinary meaning of the text support this interpretation? 

2) What context supports this interpretation? 

3) How persuasive are the sources you found to support your interpretation? 

 
 

General rule for interpreting legislation1 
 

 
There are many different theories, approaches and latin rules that you can use to interpreting 
legislation, but there is one general rule that will probably be the most effective in your 
practice. That general rule is called “Driedger’s Modern Principle”. The rule essentially boils 
down to this: 
 

When determining the meaning of a provision, you need to look at the ordinary 
meaning of the actual text, together with the context of the provision. 

 
If you follow this general rule when interpreting a statute, it will allow you to determine what 
interpretations the language of the statute can support and to find the supporting context 
you need to persuade a decision maker to adopt the interpretation you are putting forward.  
 
The general idea is to look at: 
 

(1) What interpretations are supported by the actual text of the statutory section (in our 
painting example, this was question #1); and  

 
(2) What interpretations are supported by the context – everything other than the text of 

the specific provision. 

                                                 
1 These materials refer to statutes and regulations somewhat interchangeably, or refer simply to “legislation”. 
There are some basic differences to remember: statutes are enacted by the legislature or parliament, and are 
generally the main framework for a statutory regime. Regulations are often enacted outside of the legislature 
(by the cabinet) and are sub-ordinate to a specific statute. The must comply with their governing statute and 
generally contain most of the details of the regime.  
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The ordinary meaning(s) of the text 
 

 
Going back to our painting example, at this stage you are looking at the face of the painting 
(with no additional research or knowledge) to see what the painting means. This was 
question #1. Can the face of the painting, for example, support an interpretation about a 
historic war? Probably not. 
 
Obviously, language is more definite than art so a statute’s ordinary meaning will probably 
support fewer interpretations than a painting, but the process is similar: which 
interpretation(s) can the face of the statutory provision support? 
 
With a statute, you are determining what interpretations can be supported by the ordinary 
meaning(s) of the text. There is a general presumption that the legislature intended to use 
language in the ordinary grammatical sense when it drafted the statute.  Unless there is a 
reason to reject it, the ordinary meaning(s) of the text will prevail (in other words, if the 
wording and punctuation of the text cannot support an interpretation, it’s generally not going 
to fly with a decision maker). 
 
You do not look at dictionary definitions or external sources at this point. Instead, you are 
looking for the meaning(s) that a regular person with basic language comprehension would 
find when reading the provisions.   
 

READ THE WORDS AND PUNCTUATION – WHAT  
MEANING(S) CAN THEY SUPPORT? 

 
Because some language can be ambiguous, there may be several reasonable interpretations 
of the face of the text. This is where the context comes in. You will need to look for external 
information that will help you understand what the text means and where the provisions fits 
into the larger picture.  
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The context of the provision 
 

 
Once you’ve determined what interpretation(s) the face of the provision can support, you 
need to think about the context of the statutory provision. The context is everything outside 
the ordinary language of the provision – what external information can you find to help you 
determine what the section means? Just like in the painting example, we think of different 
kinds of context that might help to understanding the language of the provisions, or to argue 
for a specific interpretation.  
 

Context specific to the provision you’re interpreting  
 
You can use external aides to interpret the specific language of your provision. You’re still 
focused on the text of the provision, but you are now looking outside the section of the 
statute to determine what it means. You have the text and now you are researching for 
external aids to help you understand what that specific text means. 
 

1) Definitions in legislation: the first place to look is the definition section of the statute. 
Many statutes have defined terms, either at the beginning of the statute or at the 
beginning of the section you are dealing with.  

 
Look at the statute you are dealing with to see if there is a defined terms section and, 
if so, if any of the terms in your provision are there. If you find them, those definitions 
will generally be binding and you will not be able to suggest that different meanings 
should be adopted. 
 

2) Interpretation Act: the next place you can look for an explanation of the specific terms 
of your provision is the Interpretation Act. There are provincial and federal 
interpretation acts that set out some definitions for common terms and also some 
general rules about some statutory interpretation issues. Specifically, it may be helpful 
with the calculation of time, defining some generic terms, and determining which 
version of a statute applies to your client’s case. 

 
For example, see s. 8 of the BC Interpretation Act, which reads “[e]very enactment 
must be construed as being remedial, and must be given such fair, large and liberal 
construction and interpretation as best ensures the attainment of its objects.”  
 
Also see s. 29, which provides definitions for a variety of terms used in provincial 
legislation. 
 
These sections are binding in the sense that they are valid law enacted by the 
legislature, although the provisions about how to interpret statutes will rarely be the 
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one source of context that will win a case because they apply to every statute and 
every decision applying a statute. 

 
3) Other sources specific to the statute: are there any rules of practice and procedure for 

the decision maker that offer insight into what the provision means? Some decision 
makers, like the Residential Tenancy Branch, offer definitions of a handful of 
procedural terms in its rules of practice and procedure. In most situations, the rules of 
procedure for a tribunal may not be binding, but they may be very, very persuasive.  

 
4) Policy guides: many government branches provide policy guides designed to assist in 

understanding the statutes and regulations that the branch administers. These are 
generally non-binding (which means that the decision maker is not bound to follow 
them), but often give an idea of what the legislature was aiming for. Be careful when 
using the guides – don’t necessarily restrict yourself to what they say the provision 
means, and make sure they reflect the current version of the statute and case law.  
 
Some relevant examples:  
 
Residential Tenancy Branch Guides and Policy Guides, which can be found here: 
http://www.rto.gov.bc.ca/content/publications/default.aspx 

  
Ministry of Social Development Online Resource, which can be found here: 
http://www.gov.bc.ca/meia/online_resource/ 
 
Employment Insurance Digests of Benefit Entitlement Principles: 
http://www.servicecanada.gc.ca/eng/ei/digest/table_of_contents.shtml 
 
Worksafe BC’s policies can be found here: 
http://www.worksafebc.com/publications/default.asp  
(NOTE: many of the Worksafe BC policies, like the Claims Manuals, are binding on 
WCB and WCAT decision makers) 
 

5) Dictionary: if you cannot find a term in the definition in the statute or in the 
Interpretation Act, you can try looking in a regular english dictionary or a legal 
dictionary. The definitions you find will not be binding but they may be helpful in 
establishing what the ordinary meaning of a provision is, or what other reasonable 
interpretations might exist. 

 
 
Interpretations by others 
 
It is important to know how others have interpreted the provision – this is also context. Even 
more importantly, you want to know how important that other interpretation is – on other 
words, what weight can you give it, or how much authority will it carry with the decision 
maker.  
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1) Previous decisions: if a superior court or a binding decision maker has previously 
considered the provision you are dealing with, obviously that is going to be very 
important to your case because the decision maker in your case will be obligated to 
follow that interpretation.  
 
A previous interpretation will be binding if it is made by a superior court (BCSC for 
provincial decision makers) or an administrative decision maker that binds the decision 
maker you are dealing with. That being said, most tribunals’ decisions are not binding 
on each other – each tribunal panel or decision maker gets to make its own decision in 
each specific case. To determine whether a former decision is binding, look at the 
statute governing the decision maker you are dealing with.  
 
Even if a former tribunal decision is not binding on your current decision maker, if the 
decision supports your client’s interpretation of the provision, it may help you to 
persuade your decision maker to adopt it as well. 
 
Previous court decisions can be found on CanLII: http://www.canlii.org/. If you access 
the legislation through CanLII, you can often click on the blue section number and any 
court cases referencing that section will come up. 
 
Previous tribunal decisions, if publicly available, can usually be found on the webpage 
of the tribunal you are dealing with.  
 

2) Secondary sources: your statutory provision may also be addressed in a secondary 
source, like a textbook or annotated statute. Again, it is helpful to look through these 
to see if the materials support your interpretation because, if so, you can use them to 
persuade your decision maker to adopt your interpretation. Secondary sources are not 
binding, but if they are authored by a recognized expert in the area, they may be very 
persuasive.  

 
If you don’t have secondary sources at your office, try looking at the BC Courthouse 
library website to see if the local branch has relevant textbooks or annotated statutes: 
http://www.courthouselibrary.ca/ 

 
The key to using others interpretations is to decide how much weight, or importance, you can 
give the interpretation. Remember that, if a binding decision has been made interpreting the 
provision a certain way, it may carry the day. 
 
The intention or the purpose of the provision 
 
When trying to determine what a statutory provision means, an obvious solution is to ask the 
person who wrote it what she actually meant. Although we cannot speak to the individual 
drafters of our legislation, we do have tools to look at what the legislature, or the body that 
enacted the provision, intended it to mean.2  
                                                 
2 These materials generally refer to the provincial legislature as the body that enacted a provision. Be aware that 
the same suggestions apply to federal parliament. For regulations, cabinet may have passed the provision. 
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There are generally three places to look for evidence about what the legislature/parliament 
intended the provision to mean: 
 

1) Legislative debates: when enacting a statute, the legislature often debates the content 
of the statute, and sometimes sends the act to committee so that each provision can 
be separately debated and examined. All of these materials can give you an idea of 
what the legislature intended the statute to mean – why was the section enacted? Was 
there an existing problem it was meant to address? Did the Minister specifically say 
that it was not intended to mean one interpretation? 

 
BC legislative debates can be found at: http://www.leg.bc.ca/hansard/ 
 
Canada parliamentary debates can be found at: http://www.parl.gc.ca/ 

 
2) Other public statements about the meaning or intent of the provision: there may be 

other evidence out there about the enactor’s intent in enacting the provision you are 
interpretation. This might include press releases or consultation materials.  

 
While not binding, these sources can provide evidence about what the body that enacted the 
provision intended for it to mean. Remember, though, that this evidence must be read with 
the ordinary meaning of the provisions as well as the rest of the context. 
 
The wider context: how does your section fit in? 
 
Finally, you can look at the wider context of the provision, or where and how it fits into the 
larger picture. Like in our painting example, we are now looking beyond the text of the 
provision or the face of the paining; we are looking for external context that might inform 
what the provision means. 
 

1) The rest of the statute: make sure that you understand where your provision fits in the 
rest of the statutory regime. Look carefully at the index and headings of the legislation 
to see of any of the other sections might be helpful. Or, look to see if other sections 
can provide you with more information about what the provision was designed to do.  

 
2) Related legislation: if your provision is part of a larger legislative regime that involves 

more than one statute or regulation, make sure you look at related legislation (this is 
especially true if you are dealing with a regulation – make sure you look at the 
enabling statute!). Again, use the index. It is an invaluable tool that can give you a 
quick overview of the content of the entire piece of legislation. If similar terms or 
phrases are used in related legislation, those uses can inform how your provision 
should be interpreted.  

 
All BC legislation can be found here: http://www.bclaws.ca/ 
 
All federal legislation can be found here: http://laws.justice.gc.ca/eng/ 
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3) Purpose of the entire statutory regime: the first external aid that you might be able to 

use is the purpose of the entire statutory regime. If you know that the entire regime is 
designed, for example, to confer last resort benefits, then you can use that information 
to decide what your provision might mean. Generally, you can interpret your provision 
in line with the broader purpose of the regime is trying to achieve.  
 
To find the broader purpose of the regime, you can look at past decisions, the 
preamble of the statute (if there is one) or legislative debates on the regime more 
generally. (You may have come across more general information in your hunt for 
evidence of the intention or purpose of the specific provision you are interpreting.) 
 

4) Specialized method of interpretation: some specific types of statutes have specialized 
methods of interpretation that you can use. They are usually not going to carry the 
day – you still have to make sure the text of the provision supports the interpretation 
you are putting forward – but they may assist the decision maker in decision which 
interpretation they want to adopt.  

 
For example, benefit conferring social welfare legislation is generally interpreted in a 
liberal manner and any doubt about its interpretation should be resolved in favour of 
the claimant. (See for example para. 35 of Hudson v. British Columbia, 2009 BCSC 
1461for a list of cases confirming this principle.) 
 
Penal legislation, on the other hand, is generally interpreted in a strict manner and any 
doubts about its meaning are resolved in favour of the accused. 

 
Again, these tools are not about the specific language of your provision, but instead provide 
you with information about how and where your provision fits into a wider picture. This wider 
picture may give you insight into how the provision should be interpreted.  
 

 
How to put it all together 

 
 
In summary, your goals when interpreting a legislative provision are to first determine what 
interpretations the ordinary language can support, and second find external evidence of the 
context of the provision that supports the interpretation you want to put forward.  
 
When applying this method to a case, you can: 
 

(1) Decide the plain language meaning of the provision, and identify any aspects that are 
unclear or ambiguous. 

(2) What other tools or context can you find to help resolve the ambiguity?  
(3) How much can rely on the contextual interpretation tools? (Are they binding? Are they 

only persuasive?) 
(4) Do any of the tools support an interpretation that will help your client’s case? 
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Initial assessment of your case 
 

Always do this assessment before committing to represent a client 
 

 
At some point after you have spoken with the client and developed an understanding of 
what she would like you to help with, it’s very important to consider these points before 
you commit to take on her case.  
 
Go over these questions with the client:  
 
 What, exactly, does the client want to achieve?  Why has she come to see you? 
 
 Is the client’s goal realistic?  What specific results can realistically be expected?  
 
 If your client has a specific plan in mind (e.g. take her landlord to the RTB, 

challenge a reconsideration decision at EAAT), is that specific plan likely to be 
helpful to the client? Is it possible that plan will put the client in a worse position? 
 

 Are there other options that you and the client should explore as well or instead? 
(e.g. negotiation, doing nothing, a different legal option, re-applying, etc.) 

 
And go over these questions in your own mind:  
 
 Do you have the skills and experience necessary to do a proper job of this case?  

Should you get some support and mentorship from a supervising lawyer or senior 
advocate, and if so is that person available?    

 
 How much time will it take to assist this client?   Given your overall workload, do 

you have enough time to do the work necessary? 
 
 If there is a hearing or a deadline coming up, can you get ready in time? 

 
 If the client is set to go to hearing, does she have at least some chance of 

succeeding in the hearing? 
 

 Have you gone over all the options with your client and has she given you clear 
instructions to proceed? 
 

 
Only commit to doing a hearing when you’re satisfied there is a good reason 

to do so.  
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File management 

 
Steps to take as soon as you’re ready to commit to the hearing 

 

 
After you have gone over all the above steps and you’re ready to commit to assisting 
the client, always make sure to ask yourself these file management questions. 
 
 Does your office have a system for checking for conflicts of interest? If so, have you 

checked for conflicts? 
 

 Have you clearly communicated to the client exactly what you can and cannot do for 
her? (e.g. who will file the notice of appeal? When? Who will gather the evidence for 
the case?) 
 

 Have you completed an opening letter for the client?  
 

O Does it confirm exactly what assistance you can provide, and what 
assistance you cannot provide?  

O Does it set out any ground rules for your or your program’s continued 
assistance?  

O Does it explain confidentiality, including any applicable exceptions? 
 

 Do you need any consent forms signed by the client? (e.g. to act for the client at a 
tribunal, or to gather any evidence you might need for the case) 

 
 Do you have reliable contact information for the client? If not, have you thought 

about how you will communicate? 
 

 Do you need the client to provide any additional documents? When? 
 

 Have you opened a file or do you have another means to organize the 
correspondence and documents for the file? 

 
 Are there any deadlines you are aware of at this stage? Have you put them in a 

reliable calendar system? 
 

 
The rest of this handout is geared toward cases that are going to hearing.  But keep in 
mind, not all clients will benefit from going to hearing!  It’s your job as an advocate to 

help the client to make a good decision about what approach to take. 
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Getting started 

Do this soon after you have taken on the case,  
but before you do any other work on the file 

 

 
 Identify your objective and write it down.   
 

What, specifically, are you hoping to achieve for your client in this hearing?   
 

 Make sure you have all the relevant documents.   
 

Get your client to give you all the relevant documents. (Re-assess whether you 
need the client to sign any additional releases.) 
 
If it’s an appeal hearing of any kind, it’s essential that you get a copy of the 
decision being appealed, as well as all the documents that were submitted to or 
relied on by the lower level decision-maker.  

 
 Think about the nature of the tribunal.   
 

How are hearings done at this tribunal?  Formal or informal?  In person, by 
phone, or in writing? What are the rules governing procedure at this tribunal? If 
the rules are published, review them. Pay particular attention to timelines.   
 
You can usually get this information from the tribunal’s website. 

 
 Take the time to identify any deadlines you will need to meet.  Carefully 

note these deadlines, as well as the time and date of the hearing, in a reliable 
calendar system. 

 
 Locate the law that applies.    

 
What statutes and regulations will you rely on?  Is there any policy or case law 
relevant to your case?  Read these materials carefully and find the specific parts 
you will rely on. 
 
Think about the interpretation of the statutes and regulations.  Are there any 
statutory interpretation issues you need to sort out? 
 
If in doubt, ask your supervising lawyer or a senior advocate, to make sure you 
are finding everything and focusing on the right stuff.  
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Develop a case plan 

 

 
We strongly suggest you put in the time at the outset to come up with a good case plan 
that identifies the following elements.  
 
 1: Key legal principles or legal arguments. 
 

 Think carefully about the legislation, policy and any case law that might apply.    
 

 Take your time to figure out what the legal issues are and to break them down 
into their elements.  It can take some effort.  
 

 If in doubt, talk it over with a more senior advocate or supervising lawyer.  It’s 
very helpful to get this stuff straight as early as possible.  
 

 2: Key factual points that need to be proven. 
 
 Looking at each element of the legal test that applies in your case, what factual 

points need to be proven in order for your client to have a shot at winning? 
 

 3: What evidence you will rely on to prove each of these points. 
 
 Evidence can be contained in all kinds of documents (such as pictures, letters, 

emails, contracts, receipts, etc.) 
 

 Evidence can be in the form of a witness’s testimony.  If a witness cannot attend 
the hearing, he/she can write a signed and dated statement, or swear an affidavit 
if it’s a really key point.  
 

 Consider: what would be the simplest and most convincing way to prove each 
point?  It is usually best to keep it as simple as possible. 
 
NOTE:  It’s very helpful if you can create a table lining up the factual points that 
need to be proven in one column, and the evidence to prove those points in the 
other column. (see next page) 
 

 4: Theory of the case  
 
 Come up with a brief (1-3 bullet point) statement summarizing how you will argue 

the case.  Every case can be boiled down into a simple “This case is about…” 
statement. 
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Note: the number of facts that you need to prove will vary with each legal issue 

Legal Requirement #1 

Fact to Prove How you will prove it 

 
 
 
 
 

 

 
 
 
 
 

 

Legal Requirement #2 

Fact to Prove How you will prove it 

 
 
 
 
 

 

 
 
 
 
 

 

 
 
 
 
 

 

Legal Requirement #3 

Fact to Prove How you will prove it 
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Evidence-gathering 

 
 

 
 Decide what documents you need for evidence by looking at your “How will you 

prove it” it column in your case plan.  If you have them already, great.  If not, get 
them! 

 
You might be able to get some documents yourself.  Others you may have to get 
from the client or a third party.  

 
Keep these documents organized in a sensible way.  We recommend an evidence 
folder separate from the rest of the file.   

 
 Decide what witnesses you might need by looking at your “How will you prove it” 

column in your case plan. Talk to them right away.    
 

Make sure each prospective witness’s evidence is actually going to be helpful to 
your client.  If so, make sure they can attend the hearing. 

 
Keep a list of witness names and phone numbers in your evidence folder.    

 
 

 Think about both sides of the case – what witnesses and documents do you think 
the other side will use?  Does that change what evidence you might want to rely on? 
 
 

 
Once you have gathered your evidence, it needs to be organized and sent in to the 

decision-maker (and to the other side if required at this specific tribunal) in advance of 
the hearing and within the tribunal’s timelines.   

 
It is okay to send in additional evidence later if you need to, but keep in mind if it’s  

sent in after the deadline it might not be accepted.  
 
 

Before sending the evidence, think about the following tips for submitting 
documentary evidence 
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Some tips about documentary evidence 

 

 
 
Remember that everything you put before a decision-maker is an opportunity to 
advocate for your client and get the decision-maker on your side. Think about how to 
submit your documentary evidence in the most persuasive and helpful way possible.  
 
 
 This might be obvious, but when you send in your documentary evidence, it makes 

a huge difference if you can organize the documents in a helpful way 
(chronologically, conceptually, or some combination of the two). 
 

 It’s also very helpful if you can number the pages so that everyone can refer to it 
easily. 
 

 Ideally, try to create a list of your documents, like a table of contents, and 
include the list when you send your documents in to the tribunal.  This is especially 
helpful if the case is complex. There is an example list of documents at the back of 
this checklist. 

 
 If the evidence deadlines allow, you can send your written submissions to the 

decision-maker along with your documentary evidence, in a neat package. This 
makes life much easier for the decision-maker. (More on written submissions later.) 

 
 Remember that your job is to make it easy for the decision-maker to find in 

your client’s favour, so think about how you can accomplish that.  
 

o Do you have time to put all the documentary evidence, the list of 
documents, and your submissions into a neat binder? 
 

o If you are faxing in your evidence, can you make the cover page as clear, 
professional and helpful as possible? 

 
o Is there anything else you can do to make the evidence easy to navigate? 
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Preparing to present your case 

 
 

 
 Prepare a list of direct examination questions for each of your  

witnesses.  If you don’t have time to do a full list of questions, at least write  
out the key points you want to get across, in chronological order.  

 
Some people prefer to write just a list of points to cover; others like to write out 
the whole question.  Either way the questions you ask should be short and 
simple.   
 
Start with 2 or 3 questions that guide the witness to introduce herself and 
explain her relationship to the case.  These can be leading questions as long as 
the subject-matter is not contentious in the case. (Leading questions suggest an 
answer, e.g. “Your tenancy started on September 1, 2010, right?”) 
 
Then, move on to questions that lead the witness through her testimony in an 
orderly way.  These cannot be leading questions.  The goal is to stay out of the 
witness’s way as much as possible so that your witness is telling her story.  Some 
tribunals won’t even want you to ask questions and will just want to hear from 
the witness.  
 
In direct examination it can help to start with descriptive questions that “set the 
scene”, and then move on to questions about sequences of events.  

 
 Make a plan for how you will draw the tribunal’s attention to all the 

important documentary evidence. Will the documents be discussed during the 
witnesses’ testimony?  If possible, it is a good idea to bring them in that way, rather 
than just referring to them in your argument. Have a plan for bringing each 
important document to the tribunal’s attention.  

 
 Prepare each of your witnesses for direct examination.  

 
 Go over the time and place of the hearing, and how the witness will attend. 
 Describe the tribunal and how it operates. 
 Explain what exclusion of a witness is (some witnesses may have to stay out of 

the hearing until they have given their evidence so they don’t hear other 
witnesses). 

 Explain the duty to tell the truth, and how you will guide the witness get her 
evidence out, but you will not be telling her what to say. 

 Tell the witness how to address the decision-maker.  It’s usually appropriate to 
address him/her by surname (e.g. Mr. Wong or Ms. Smith). 
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 Go over the “4 S’s” – 4 basic principles for direct examination: 
 

1) Simple questions; simple answers. 
2) Slow answers: allow time for the decision maker to absorb information. 
3) Specific answers: do not generalize. 
4) Systematic testimony: let the advocate guide the way. 

 
 Go over the 3 or 4 key points you need the witness to get across.  

 
 If possible, practice the direct examination with your witness (especially 

if it’s an important witness).  
 

 Prepare your witnesses for cross-examination by the other side. 
 

Explain that the other side might ask questions to try and (A) get evidence that 
hurts your client’s case; and/or (B) attack your witness’s credibility. 

 
Go over any topics you think might be brought up in cross-examination, and 
practice asking the questions you think the other side might ask.  
 
Tell the witness to keep the following points in mind:  

1) Tell the truth and don’t exaggerate. 
2) Listen carefully to the questions, and take your time before answering.  
3) If you don’t know, say so.  
4) If you don’t remember, say so.  
5) If you don’t understand the question, say so.  
6) Answer the questions directly, then give an explanation if you need to.  

 
 Get ready in advance if you are hoping to get helpful admissions from the 

other side’s witnesses. 
 

Sometimes you can anticipate that the other side’s witnesses will be able to 
admit a point that will help your case. 
 
If that seems likely, come up with a plan to get the helpful evidence.  It’s usually 
only a good idea to try and get helpful evidence from the other side’s witness if 
you are very confident you can get it. More on this later. 

 
Brainstorm leading (narrow!) questions, such as: 

 
 “You didn’t ever respond to the tenant’s request, did you?” 
 “In a 3 year tenancy, this tenant has always paid his rent on time, right?” 
 “There have been problems with bedbugs in several units in this building, 

haven’t there?” 
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Preparing yourself for hearing 

 

 
 Remind yourself of the rules and tone of this tribunal and make sure you have 

everything you might need during the hearing. 
 

 Ask yourself whether there are any procedural request you need to make prior to 
the hearing or at the hearing itself. 

 
 We suggest you prepare a hearing binder containing your notes for the hearing.   

You can re-use the same binder for different hearings.   Helpful things for the binder 
to contain: 

 
(A) Your written argument if you have one;  

(B) Your list of documents;  

(C) Your plan for leading your witnesses through their evidence (direct 
examination);  

(D) Your plan for cross-examining witnesses on the other side, if any; and 

(E) Any other materials you may not want to refer to.  

 
 If you do not have a written argument, we suggest you prepare the following items 

to put in the hearing binder.  This will really help with getting ready for the hearing. 
 
(A) Your opening statement including your statement of what, exactly, you are 

asking the tribunal to do. (Remember your theory of the case and your “This 
case is about…” statement.) 

(B) A summary of the key facts, organized chronologically.  Stick to the relevant 
facts and don’t get bogged down in excessive detail.   Have a plan for referring 
to the documents as you go through the facts.  Sometimes a table is helpful 
with the fact on one side and the relevant document on the other. 

(C) A statement of the applicable law.  Again, stick to the key points and don’t get 
bogged down.    

(D) A statement of your legal arguments about the case.    
 

 

It is essential to spend some time, in each individual case, thinking about  
exactly how you will present your client’s case.  There is no “one size fits all” formula. 
The best way to get ready is to become completely familiar with the evidence, the law, 
your client’s theory of the case, and exactly what you are asking for.  
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SAMPLE LIST OF DOCUMENTS 
 

Documents about the notice to end tenancy, and the landlord’s monetary claim  
 

1. Written statement from neighbour Roy Tereberry (dated November 26, 2011) 
regarding: 

 Events of Nov. 11, 2011; and 
 Ongoing problems with back door prior to Nov. 11, 2011. 
 

2. Photo of back door showing problem with latch (taken Nov. 26, 2011). 
 
3. Photo showing condition of drywall in hallway (taken Nov. 26, 2011). 
 
4. Estimate dated Dec. 3, 2011 from Repair Rite on cost to fix drywall and back 

door. 
 
Documents about the tenant’s monetary claim  
 
5. Report dated Dec. 1, 2011 from electrician Gary Wong regarding repairs done on 

September 22, 2011 to faulty wiring in Suite 101. 
 
6. Photo of damage to tenant’s armchair and back support (taken Nov. 26, 2011). 
 
7. Photo of melted electric blanket (taken Nov. 26, 2011). 
 
8. Documents to prove value of belongings damaged in fire:  
 

a. Quote from Sears re: La-Z Boy Armchair 
b. Print-out from Rexall website for Obusforme back rest 
c. Print-out from London Drugs website for Sunbeam electric blanket 
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SAMPLE OF TABLE ADDING UP A MONETARY CLAIM 
 
Summary of monetary claim made by the tenant (Tenant’s documents 8A, 8B, and 8C).   
 

Item Replacement 
cost 

Proof 

La-Z Boy Armchair $459.99 Quote from Sears 
(document 8A) 

Obusforme back rest  $112.99 Print-out from Rexall 
website 
(document 8B) 

Sunbeam electric blanket $49.99 Print-out from London 
Drugs website 
(document 8C) 

TOTAL  $622.97 

Plus HST 12% $74.76 
TOTAL LOSSES 
INCLUDING TAX 

$697.73 
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Writing Persuasive Submissions  
Provincial Advocacy Training Conference 2013  

Presented by Kendra Milne and Devyn Cousineau, 

Community Legal Assistance Society  

 

 
The goal of written submissions  
 

What is the goal of written submissions? To persuade! 

 

Written submissions provide an important opportunity (and sometimes the only opportunity) to 

put forward your client’s argument.  Through effective written submissions, you will build 

sympathy for your client, become a trusted helper for the decision-maker, and help your client 

appear reasonable. Everything about the submission is an opportunity to assist your client’s 

case, from how the argument appears, to its content, organization and tone.  Your submission 

should help, and ideally compel, the decision maker to decide the case in your client’s favour. 

 

Below are some general tips for how to use written arguments to assist your client’s case.  

 

Be helpful  
 

Your job is to make life easy for the decision-maker. You may dislike an institutional decision-

maker or think they do a lousy job, but it is your role as an advocate to make it as easy as 

possible to decide in your client’s favour.  

 

When you are writing your submission, always be thinking about what would be helpful for the 

decision maker.  Do not become sidetracked by ideas, facts or arguments that your client wants 

you to include, or that you want to include, for reasons other than helping the decision maker. 

 

So what will help the decision maker? 

 

To answer this question, you need to first think about who the decision maker is.  Many of the 

administrative tribunals that you practice in front of are informal, underfunded, and over worked.  

Decision makers may be notoriously frustrated, curt and ill-informed with the context in which 
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you work and your client lives.  Regardless of what you think about the decision maker, this is 

important to acknowledge when you plan your advocacy.  If they are over-worked, you know 

they are less likely to spend a lot of time wading through evidence, facts and legal submissions 

to get to your point.  You know they are even less likely to do research themselves to find the 

right answers.  If they are ill-informed with your client’s world, you know you need to briefly 

orient them.  If they are easily frustrated, make sure to appease them by making your 

arguments attractive and accessible.  You will not help anyone, least of all your client, if you do 

not cater to the reality of the decision maker you are appearing before. 

 

With that in mind, the following points are ways you can help your decision maker. 

 

Do the work to analyse your case.  As an advocate, this is your main job.  Do not assume that 

the decision maker will do your work for you; in fact, assume she will not.  You can irritate a 

decision maker by leaving all the work of finding the law, summarizing the facts, and drawing 

conclusions up to her.  And, even worse, you take a giant gamble that their work will not lead 

them to the conclusion that you want.  Do the work. 

 

Make your argument organized.  Take time before you start writing to structure your argument.  

It does not help a decision maker to find in your client’s favour when she has to wade through a 

stack of material with no roadmap for how it fits together. How to organize an argument will be 

discussed in greater detail below. 

 

Make your argument interesting.  Be thoughtful about how to present your client’s case in a 

compelling way.  This does not mean you should include inflammatory statements (eg. “the 

landlord is a cruel slumlord and my client has never done anything to deserve the torture that 

has been inflicted on her”).  Nor should you use a lot of exclamation points and bolding to 

scream your point across (eg. “My client NEVER had that loud party!!!!”). It means you should 

present facts and argument in a way that you would enjoy reading and feel moved by.  

 

Make your argument readable and accessible.  Font size, white space, page numbering and 

binding can help conserve the decision maker’s energy so that she can focus on the substance 

of your argument, rather than straining to access your submissions.  Some practical tips include: 

 

 Use a decent sized font (no smaller than 11pt).  
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 Leave some white space to make it easy to read.  Use double spacing, and leave space 

between paragraphs.  

 Use lists for important points.  

 If there is a form, don’t squeeze the submission onto the form. Use additional pages as 

required.  

 Number the pages and paragraphs whenever possible.  

 Put the case name and file number at the top of the cover page and, if you’re submitting 

the argument by fax, at the top of every page. 

 If you refer to evidence, direct the decision maker to exactly where she can find the 

evidence. 

 Use headings and subheadings to guide the reader through your argument.  

 Explain clearly who everyone is.  For example, the first time you mention “Dr. Don 

Daisy”, explain that he is your client’s family physician. 

 Take the time to proofread! If you can, put the arguments away overnight and proof read 

them the next day.  Spelling and grammar mistakes, typos, and nonsensical sentences 

can cost you credibility. 

 

Be clear and concise  
 

Distill your case.   Before you start writing, sit down with a pen and paper.  Write one or two 

sentences that capture what the case is about.  You can, and should, do this with every case.  

No case is too complicated for this method.  For example, in a human rights case that took 43 

days of hearing, 20 witnesses and over 10,000 pages of documents, the appellants distilled the 

case to this sentence:   

 

This case is about how British Columbia’s education system failed in its obligation to be 

inclusive of all children. 

 

Once you have this clear sense of the case, you use this to structure your arguments around 

supporting your theory of the case.    

 

Clarity requires preparation and organization.  Use a case plan to identify: 

 

1. What is the legal test that applies? 
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2. What facts are relevant to this test? 

3. What evidence will support the facts I need to prove? 

 

Again, this takes some work at the outset but will ensure that your arguments are focused on 

exactly what the decision maker needs to find in order for you to win the case.  

 

Keep the decision maker focused.  Your argument can easily lose focus and distract the 

decision maker if you include facts, arguments, authorities and evidence that are peripheral to 

the main point of the case. Be confident:   

 

 Do not include facts or evidence that is irrelevant to the issue.  It is confusing. 

 If you have a choice between one strong argument and four weak arguments, make the 

strong argument.  

 Do not include authorities that are not directly on point and necessary. 

 

Identify your point. The best practice in legal writing is to use “point first” writing.  This means 

that the first sentence of every paragraph will tell your reader what the point of that paragraph is.  

Then every other sentence goes to that single point.  For example, compare this paragraph: 

 

Rayna James was served with a Notice to End Tenancy on September 30.  Then, on 
October 2, she tried to pay her landlord the rent she owed.  He refused it.  Ms. James 
says that the Notice to End Tenancy should be set aside because she tried to pay her 
rent.   
 

With this one: 

 

The Notice to End Tenancy in this case should be set aside.  Ms. James attempted to 
pay her rent two days after being served with the Notice, but the landlord refused to 
accept it.   
 

In the second paragraph, the reader knows immediately what point you are trying to make; they 

don’t have to wait for the punchline. 

 
Be credible  
 
You can really help your client by appearing credible to the decision maker. If you are viewed as 

a credible advocate, the decision maker will be more likely to find facts in your favour, and adopt 
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your view of the law.  So what makes a person credible? 

 

Don’t overstate.  Do not overstate your client’s case or the evidence.  Even one instance of 

appearing to mislead the decision maker can cost you your credibility. Stick to what is supported 

by the evidence and its reasonable interpretation.  For example, if your client admitted that the 

police were called to her apartment after a loud argument with her boyfriend at 11pm, do not try 

to say that she has been a perfect tenant who never caused a commotion.  Instead, focus on 

evidence that none of the neighbours complained, and that she was quick to apologise to the 

landlord for the inconvenience. 

 

Be thorough.  Show the decision maker that you have done the work.  This doesn’t mean being 

long-winded, or including all of your research and analysis, no matter how peripheral to the 

case. It means presenting everything that the decision maker needs to find in your favour. 

 

Address the other side.  If there is a legitimate argument against your client, address it head on.  

Do not try to “get away” with hiding the law or evidence to promote your case.  If there is a 

section in the legislation that does not support you, you need to include it and explain why it 

doesn’t apply.  If there is evidence against your client, you need to address why it should not 

undermine her case.   

 

Know the role of the decision maker.  Can she even do what you’re asking for? If not, then you 

can quickly lose credibility by even asking for it. 

 

Don’t escalate the conflict.  There is an old saying: “the lawyer who represents herself has a fool 

for a client”.  Your client is lucky to have you as an advocate because you are not personally 

involved in the case and so can objectively pursue it.  You need to remain above the fray in a 

dispute.  Your tone should be almost clinical in its neutrality.   It may seem cold, but it is really 

the best way to help your client and earn the trust of the decision maker.  

 
Structure your argument 
There is a basic structure that you can use in all of your written arguments.  Again, make sure to 

use headings and subheadings throughout the argument to let the decision maker easily follow 

along. 
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Start with a concise and engaging opening statement.  This will include your distilled 

explanation of what the case is about and what you want the decision maker to do for you. For 

example: 

 

This case is about whether the landlord has established grounds for evicting Jeffrey 

Leboswki for cause.  The evidence will show that the landlord has not met this threshold.  

Mr. Lebowski asks that you grant his application to set aside the landlord’s Notice to End 

Tenancy. 

 

Next, give a brief statement of facts.  Stick to only the facts that are relevant to the case.  Do not 

include every single fact you have discovered in the course of your work with the client.  The 

decision maker does not need to know as much as you do.  But they do need to know the facts 

that support what you are asking them to do.   

 

For every fact that you are asserting, show the decision maker where the evidence supporting 

that fact comes from.  A fact does not become a fact just because you said so. It has to be 

proven in the evidence. 

 

Explain the law.  This might mean setting out statutory provisions, or referring to specific legal 

authorities.  Again, this should be thorough while remaining clear and concise.  In other words, 

you should refer to everything that directly relates to the issue, including authorities or statutory 

provisions that go against you.   

 

Analyse the law with your facts.  This means setting out what law should apply (addressing the 

other side’s arguments), and applying your facts to that law.  This will probably be the biggest, 

and most important, part of your argument. 

 

End with a conclusion and a statement of remedy.  Here, provide a brief and compelling 

summary of why you think your client should win, and set out clearly what you are asking the 

Tribunal to do.   

 

Finally, sign and date the submissions. 
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Written submissions can win your case 
A thoughtful, organized and well-written submission can win the case for your client.  Attention 

to even small details, like font and spacing, can make the decision-maker’s job easier and 

impress her with your advocacy.  A disciplined approach to distilling the nature of the case and 

focusing your submissions on only the relevant facts, law and evidence will go along way toward 

achieving the ultimate goal of any advocacy: persuasion.  
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APPENDIX A: SAMPLE SUBMISSION TO  
THE EMPLOYMENT AND ASSISTANCE APPEAL TRIBUNAL 

 
Employment and Assistance Appeal Tribunal 

Appeal No.: 2012-00XXX 

Written submissions of Jane Doe 
 

1. This is an appeal of a Ministry decision that found that Ms. Doe was not eligible for the 
income assistance she received from April 2009 until September 2010 because she owned 
non-exempt assets over the allowable legislative limit.  

 

2. Ms. Doe received the income assistance as a result of an acknowledged Ministry error (see 
EAAT Appeal Record, page 43). The Ministry has now found her liable to repay the 
assistance she received.  

 

3. Ms. Doe originally requested a reconsideration in October, 2010 (see EAAT Appeal Record, 
page 25). Although the Ministry initially issued a reconsideration decision in November 2010 
(see EAAT Appeal Record, page 19), a new “revised decision” was issued on February 23, 
2012 (see EAAT Appeal Record, page 9). It is this most recent “revised” reconsideration 
decision that is under appeal.  

 

Background 

The properties in question 

4. At the time she received income assistance, Ms. Doe owned four lots located together 
(collectively the “Lots”). The Lots are very rural, approximately one hour north of Fort St. 
Smith, BC.  

 

5. All four are named as Fort St. Smith District Lot 1234. The Lots breakdown as follows: 
 

 “Lot A”: PID 003-4456-911, 10 acres; 
 “Lot B”: PID 003-4455-084, 10 acres; 
 “Lot 2”: PID 004-4456-239, 20 acres; and 
 “Lot 3”: PID 004-4787-786, 20 acres. 

 

(see Appellant’s Book of Submissions, Tab 2) 

6. Ms. Doe originally lived on Lot A until her home burned down in 2007. The only water hook-
up on the Lots is at the site of the burned house on Lot A. There is no hydro access for any 
of the Lots. 
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7. After Ms. Doe’s home burned down, Ms. Doe lived in a small, dilapidated cabin on Lot 2 with 
no running water. In 2008, her family assisted Ms. Doe to buy a garage package to build her 
current home on Lot B. Her home has no running water, phone or hydro.  

 

8. Because she resides on Lot B, the Ministry exempt that property. It is the remaining three 
Lots (A, 2 and 3) that the Ministry alleges to be non-exempt assets. 

 

Issues in the case 

9. There is no dispute that Ms. Doe owned the Lots while she received income assistance. 
There is also no dispute that Lots A, 2 and 3 were assessed at a total value that exceeded 
the legislative asset limits.   

 

10. The issues to be decided in this appeal are: 

I. Whether it was a reasonable application of the applicable legislation for the Ministry 
to conclude that Ms. Doe’s equity in Lots A, 2 and 3 was convertible into cash and 
thus falls under the definition of “asset” in the Employment and Assistance 
Regulation; and 
 

II. If Lots A, 2 and 3 were saleable, whether it was a reasonable interpretation of the 
applicable legislation for the Ministry to consider them non-exempt assets in light of 
s. 11(3) of the Employment and Assistance Regulation. 

 

New Evidence  

11. Tabs 2-6 in the Appellant’s Books of submissions are new evidence: 

 Tab 2: a rough map of the properties relevant to the appeal 
 Tab 3: 2007 MLS listings with Jeff Katz 
 Tab 4: 2008 MLS listing with Moira Reed 
 Tab 5: Email from David Klein regarding saleability of the Lots 
 Tab 6: file history excerpt from Ministry records 

 

12. All of the evidence is submitted in support of the information that was before the Ministry at 
the time of the reconsideration decision.  

 

Issue I: Any equity in Lots A, 2 and 3 was not convertible into cash 

 The definition of “asset” 

13. The purpose of the asset limits with respect to income assistance eligibility is clear: if 
applicants/recipients have equity in assets and they can turn that equity into cash, they 
should generally do so and live on those funds before relying on income assistance. This 
purpose corresponds with the principle that the Ministry is the payer of last resort and that 
applicants/recipients are required to exhaust all sources of income.  
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14. The Ministry itself acknowledges this purpose of asset eligibility restrictions (see Appellant’s 
Book of Submissions, Tab 10). 

 

15. With all of this in mind, it becomes clear why the legislature chose to define “asset” in s. 1 of 
the Employment and Assistance Regulation as follows: 

"asset" means  

(a) equity in any real or personal property that can be converted to cash, 

(b) a beneficial interest in real or personal property held in trust, or 

(c) cash assets; 

(emphasis added; see Appellant’s Book of Submission, Tab 7) 

 
16. For property to be considered an asset, and thus a source of equity for the 

applicant/recipient to live off of before relying on income assistance, the equity in that 
property must be convertible into cash. Regardless of the amount of equity, if it cannot be 
converted into cash then applicants/recipients cannot use the proceeds to support 
themselves.  

 

17. The Ministry’s own policy contemplates this very issue:  

Assets are only assets if they can be converted into cash. All assets have an 
intrinsic monetary value; therefore, the term convert refers to the “ability” 
to sell the asset. The decision as to whether the asset is convertible is the 
responsibility of the case manager to make based on information provided by the 
applicant or recipient.  

 

In all circumstances, the onus rests with the applicant or recipient to provide 
reasonable documented evidence that the asset could not be sold.  

(emphasis added; see Appellant’s Book of Submissions, Tab 11).  

18. The “convertibility” or “saleability” of any property must be assessed in combination with the 
legislative sanctions the Ministry can impose if an applicant/recipient disposes of an asset 
for what the Ministry considers to be inadequate consideration or value. Section 14 of the 
Employment and Assistance Act sets out: 

14  (1) The minister may take action under subsection (3) if, within 2 years before 
the date of application for income assistance or hardship assistance or at any time 
while income assistance or hardship assistance is being provided, an applicant or 
a recipient has done either of the following: 

  […] 

(b) disposed of real or personal property for consideration that, in the 
minister's opinion, is inadequate. 

(2) A family unit is not eligible for income assistance for the prescribed period if, 
within 2 years before the date of application for income assistance or hardship 
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assistance or at any time while income assistance or hardship assistance is being 
provided, an applicant or a recipient has done either of the following: 

(a) disposed of real or personal property to reduce assets; 

(b) [Not in force.] 

(3) In the circumstances described in subsection (1), the minister may 

(a) reduce the amount of income assistance or hardship assistance 
provided to or for the family unit by the prescribed amount for the prescribed 
period, or 

(b) declare the family unit of the person ineligible for income assistance or 
hardship assistance for the prescribed period. 

   (emphasis added; see Appellant’s Book of Submissions, Tab 8) 

 

19. So, presumably the applicant/recipient can prove that the property cannot be converted to 
cash by proving that she could not sell the property for a reasonably assessed value.  

 

20. Otherwise, applicants/recipients are between a rock and a hard place: they must try to sell 
their property to live off the equity, but if they reduce the price too much, they risk sanctions 
for disposing of the property for too little.  

 

Ms. Doe’s attempts to sell 

21. After her home burned down, Ms. Doe received income assistance for May and June 2007. 
At that time, the Ministry exempted Lots A, 2 and 3 so she could try to sell them (see 
Appellant’s Book of Submissions, Tab 6). It was in May 2007 that Ms. Doe first attempted to 
sell the Lots.  

 

22. In May 2007, Ms. Doe listed all four Lots with Jeff Katz: 
 

o Lot A: listed for $33,000 (2008 BC Assessment value of $ 44,4001) 
o Lot B: listed for $48,000 (2008 BC Assessment value of $ 44,400) 
o Lot 2: listed for $43,000 (2008 BC Assessment value of $62,700) 
o Lot 3: listed for $43,000 (2008 BC Assessment value of $62,700) 

 

(For listing prices, see Appellant’s Book of Submissions, Tab 3; for 2008 BC 
Assessment values see EAAT Appeal Record, pages 30-37) 

 

23. In response to the May 2007 listing, there was little sales activity. Mr. Katz noted: 
                                                         
1 Note: the 2008 BC Assessment values are used because the documents provided by the Ministry and 
included in the EAAT Appeal Record only go back as far as 2008. 
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The location and the layout of the properties make it very hard for any interested 
buyer. A big portion of the properties is not accessible because the creek is 
dividing the land and there is no access to the other portion.  

Two properties are usually flooded due [to] a culvert onto the corner property 
and need a big job to make the property usable and ready for sale. 

[These] properties will hardly find any buyer and at the actual market condition 
there may be no buyer at all, where ever [sic] the sale price will be. 

There are many properties for sale on the market and there are only a few sales.  

  (see EAAT Appeal Record, page 24) 

24. In April 2008, Ms. Doe listed Lot 3 with Moira Reed with the hopes of enticing buyers to look 
at the other properties. Ms. Reed noted: 

 

This letter is to confirm that your property was listed with me for sale for a period 
of 203 days and nobody has put an offer forward. 

The main reason for that is, [sic] that for most of the year a huge portion of the 
land is flooded due to a “Highways” channelling water through as culvert onto 
your property.  

(see EAAT Appeal Record, page 29; Appellant’s Book of Submissions, Tab 4) 

25. Despite Ms. Doe’s repeated attempts, she has not been able to sell Lots A, 2 and 3. The 
Lots are very remote, have no hydro access, and have major drainage problems. The only 
water access is on Lot A and Ms. Doe uses a hose to get water for her current home. Staff 
from the Ministry of Forests, Lands and Natural Resource Operations have confirmed that 
water tends to collect on the Lots and the northern parcels of land are “extremely wet and 
appear to be of limited value for development.”  

(See Appellant’s Book of Submissions, Tab 5) 

26. The Lots cannot be converted into cash because Ms. Doe cannot sell them for a reasonably 
assessed value. It was impossible for her to sell the Lots and live off the proceeds instead of 
assistance. As a result, Lots A, 2 and 3 do not fit within the definition of “asset” and should 
not have impacted Ms. Doe’s income assistance eligibility.  

(Although not binding, see Appellant’s Book of Submissions at TAB 12 for a 
previous EAAT decision on this topic) 

 

Revised Reconsideration Decision 

27. The Ministry’s revised reconsideration decision is simply not a reasonable application of the 
legislated definition “asset”. The decision seems to find that, as long as there are no” 
functional impediments” (presumably this means legal barriers, although it is unclear), the 
property can be converted into cash, even if the property cannot be converted 
“immediately.” 
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28. Not only does this interpretation not accord with the plain language interpretation of the 
definition of “asset”, which does require a “legal”, “functional” or any other specific type of 
barrier to converting the property to cash, but it also seems to run afoul of the Ministry’s own 
policy.  

 

29. The Ministry’s policy expressly contemplates situations where an applicant/recipient is 
unable to sell property, including who bears the onus of proving that the property cannot be 
sold and who makes the final determination.  

(see Appellant’s Book of Submissions, Tab 11) 

30. In addition, Ministry’s decision also seems at odds with the clear policy intent of asset and 
income eligibility thresholds – whenever possible, applicants/recipients should sell assets to 
support themselves. If they cannot sell the property, it is impossible to use the proceeds to 
support themselves.  

 

31. Eligibility for income assistance is assessed on a month-by-month basis. The determination 
of whether property is an asset may change from month-to-month. Income assistance is 
about immediate financial need. It stands to reason that the Ministry’s statement that “[t]he 
fact of whether or not sale can be accomplished immediately or will be delayed is not part of 
the definition of ‘asset’” is simply incorrect and is clearly an unreasonable application of the 
legislation in this case.  

 

32. Such an interpretation would leave applicants/recipients ineligible for assistance because 
they have assets that they cannot possibly use to support themselves. 

 

Issue II: Even if Lots A, 2 and 3 were saleable, the Ministry could have exempted them 

33. Even if the Tribunal finds that Lots A, 2 and 3 were assets as defined under the legislation, 
the Ministry still had the power to exempt them. Section 11(3)(b) of the Employment and 
Assistance Regulation reads: 

 

(3)  The minister may authorize one or more of the following:  
 

[…] 
 

(b) that saleable acreage and buildings owned by an applicant or recipient are to 
be treated as though they were the place of residence of the applicant's or 
recipient's family unit for the period specified by the minister.  

 

  (See Appellant’s Book of Submissions, Tab 9) 

34. It is very clear that, even if the Ministry felt that Lots A, 2 and 3 were saleable and should fall 
under the definition of “asset”, the Ministry still has express power to exempt them. This is 
evidenced by the fact that the Ministry did exempt the properties for the two months Ms. Doe 
received income assistance in 2007 and she listed them for sale that same month. (She was 
pursuing other means of support, as the legislation requires.) 

(See Appellant’s Book of Submission, Tab 6) 
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35. Although not binding, it is informative that the Tribunal has previously dealt with similar 
cases where the Ministry failed to consider exempting buildings and acreages from asset 
calculation. Lots A, 2 and 3 fall under s. 11(3)(b) of the Regulation and could have been 
exempt from Ms. Doe’s asset calculation leaving her eligible for income assistance.  

(See Appellant’s Book of Submission, Tab 12, 13 and 14) 

36. It is particularly concerning that the Ministry failed to consider exempting the Lots in this 
case. Even if the properties are assets, Ms. Doe did not mislead the Ministry. The Ministry 
erred by finding her eligible in the first place and is now refusing to consider whether they 
were exempt and pursing Ms. Doe for an overpayment. 

(See EAAT Appeal Record, page 43) 

37. Ms. Doe received assistance for which she understood she was eligible and used it to live in 
very frugal manner. Then, after a year and a half, she was told that the Ministry made a 
mistake, she was no longer eligible, and she must repay the income assistance she 
received despite her very low income. Ms. Doe has been clear that, had she ever known 
that she would have to repay the assistance she received, she would not have accepted the 
income assistance in the first place.   

(See EAAT Appeal Record, page 26) 

38. Given the circumstances, the Ministry’s decision to find Ms. Doe ineligible for income 
assistance from April 2009 to September 2010 was an unreasonable interpretation of the 
legislation in her circumstances.  

 

Conclusion 

39. In summary, it is Ms. Doe’s position that the Ministry’s reconsideration decision was an 
unreasonable interpretation of the applicable legislation in her circumstances. Specifically: 

 Lots A, 2 and 3 should not fall under the definition of “asset” because they cannot be 
converted into cash despite Ms. Doe’s attempts; and 

 Even if Lots A, 2 and 3 qualify as assets because they are saleable, they should 
have been exempt under s. 11(3)(b) of the Employment and Assistance Regulation.  

 

40. As a result, Ms. Doe requests that the Ministry’s revised reconsideration decision be 
rescinded by this Tribunal.  
 

 
All of which is respectfully submitted. 
 
September 30, 2013.      _______________________ 

Perry Mason, representative  
for Ms. Doe 
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Staying on the Bucking Bronco: 
Maintaining Control and Ensuring Fairness in Hearings 

 
Kaity Cooper & Devyn Cousineau 

Community Legal Assistance Society 
October 2013 

 
You have prepared yourself. You have prepared your witnesses. You appear at your hearing.  You open 
your mouth to begin your opening submissions.  And that’s when things start to go off the rails. 

A lot of things will be thrown at you during the course of an administrative tribunal hearing.  You have to 
be ready and able to respond to them on the fly.  And your response should always be motivated by one 
goal: to ensure a fair hearing for your client.   

How do you ensure a fair hearing for your client?  Well, for starters that might not always be possible.  
As an advocate, many things are outside of your control.  What you can do, though, is  learn to spot 
threats to procedural fairness, and how to anticipate and respond to them. 

These materials focus on the legal threshold for what constitutes a fair hearing, and how you can do 
your best to make sure your client has one.   

WHAT IS PROCEDURAL FAIRNESS? 

Fairness in a hearing might not always be exactly what you think it is.  Tribunals have a lot of power to 
control their own procedures. Decision makers are allowed to ask as many questions as they’d like.  
Evidence doesn’t necessarily have to be heard in a specific order.  The Tribunal does not have to listen to 
irrelevant evidence.  You may not be entitled to an in-person hearing.  You may feel a decision maker 
was curt, dismissive or even downright rude.  But that does not necessarily mean that the hearing was 
unfair. 

So what is procedural fairness in an administrative hearing?  There are three main concepts for you to 
remember: 

1. You have the right to know the case against you. 
2. You have the right to make your case. 
3. You have the right to a decision made based on the facts and the law. 

Before and during a hearing, the first two of these concepts are the most important.  They should always 
be at the front of your mind.  If you are concerned about something happening in the course of a 
hearing, you need to be asking yourself: 

1. Does this compromise my client’s right to know the case against her? 
2. Does this compromise my client’s right to make her case and be heard? 

If it does, you may need to make an objection or request some accommodation that will put the hearing 
back on track. 
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WHAT KIND OF THINGS SHOULD I BE LOOKING FOR? 

Again, always think in terms of the two main concepts above. 

 The right to know the case against you 

The right to know the case against you means that you are aware of the allegations against you, and the 
evidence being relied on to support those allegations.  You can only respond to such allegations, and 
defend yourself, if you know what they are. 

What kind of things can compromise your client’s right to know the case against her? 

• Not receiving the evidence in a timely manner.  Many tribunals have rules setting out timelines for 
exchanging evidence.  When the exchange of evidence does not take place within this timeline, it 
might mean that the client does not have time to prepare her case in response. 

• The Tribunal and other side has evidence that you and your client have not seen.  
• The Tribunal has had discussions or communications with the other side that you and your client 

were not privy to.   
• Your client doesn’t understand English and there is no (or inadequate) translation of important 

documents, evidence or argument. 
• The other side raises new allegations during the hearing that your client hasn’t heard before. 

The right to make your case  

The right to make your case includes the right to give evidence, make submissions and reply to the 
submissions of the other side.  It also includes the right to challenge the evidence of the other side on 
important, relevant issues.  It may include the right to representation. 

What can compromise your client’s right to make her case? 

• The client is unable to attend the hearing through no fault of her own (eg. a technical problem 
with the phone line in a telephone hearing). 

• The client is not allowed to challenge the other side on an important piece of evidence. 
• The client is not served with notice of the hearing. 
• The client has a disability or language barrier which prevents her from participating fully in the 

hearing. 
• Your client is prevented from giving her relevant evidence or making submissions. 

SO WHAT SHOULD I DO? 

If you think something is happening and it isn’t fair because it compromises your client’s ability to know 
the case against her or make her case, then you should probably object.  But before you object, keep in 
mind these cautions: 
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• The Tribunal has a lot of power over their own procedures, and so not every deviation from the 
standard formula of a hearing will make it unfair.  Prepare your client for having to answer a lot of 
questions, and for having to listen to the other side.  Prepare your client that anything could 
happen, but assure her you will do your best to protect the fairness of the hearing. 

• The decision maker is human.  Peppering her with too many objections on minor issues can 
irritate her.  Be strategic.  Focus on the important problems in the hearing that actually 
undermine fairness. 

• The tone of your objection should be clinical.  It should not be emotional, whiny or angry.   
• Your client also has obligations to help herself (and ideally, you will help her).  If she has been 

denied procedural fairness because she did not read instructions carefully, or understand the 
rules of the Tribunal, this may not be something that she can successfully complain about later.  
The Tribunal is not obligated to tell your client what to do.  Be diligent in understanding and 
following the rules of the Tribunal. 

• Think about how the procedural unfairness may or may not affect the outcome of the proceeding.  
For example, if you learn that the decision maker has a document that you don’t have, you might 
object and ask to see the document. Upon seeing it, you may see that it is completely irrelevant to 
the case and so proceeding with the hearing won’t compromise your client’s ability to know the 
case against her and make her case. 

So what options do you have if an issue arises that threatens fairness?  Here are some important ones to 
keep in mind: 

1. Anticipate barriers to fairness, and make any necessary requests ahead of time.  If your client 
has particular challenges that you worry will compromise her ability to understand the case 
against her or make her case, you should try to set up the hearing so that it is fair. 
 

a. Example: Your client needs an interpreter.  Depending on the rules or policies of the 
Tribunal, this may be something that she has to arrange herself.  Be in communication 
with the Tribunal to advise that your client will be relying on an interpreter. If you are 
helping to arrange an interpreter, you should be alive to the skill level of the interpreter, 
and particular pitfalls in relying on family or friends to translate. 

b. Example: Your client is deaf and can’t participate in a teleconference.  You will need to 
make a written request for accommodation in advance of the hearing to arrange for an 
in-person hearing. 
 

2. Ask for an adjournment or some time.  This is a good strategy for when an argument or evidence 
has been sprung on you.   The adjournment can be long, if you need time to review the new 
evidence and prepare a response, or it can be short, if you just need a few minutes to evaluate 
relevance or talk to your client.  You may also need a brief adjournment to talk to your client 
during critical settlement negotiations or if your client is acting in a manner that could 
jeopardize her case. 
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a. Example: During the hearing, the other side refers to evidence that you have not seen.  
You can say “Excuse me, Madam Arbitrator, I have not been given a copy of that 
document.  I would like an adjournment so that I can be provided with a copy and 
consult with my client”.   

b. Example: During the hearing, the decision maker is pushing the parties to reach a 
settlement.  You need to talk to your client to make sure she understands what is 
happening and can give you instructions.  You can say “Excuse me, I need a few minutes 
to discuss this proposal with my client”. 

c. Example: Your client has completely lost her cool and is screaming during the hearing. 
You can politely ask the decision maker to be allowed to speak  privately with your 
client.  The decision maker may even be grateful for the intervention. 
 

3. Politely insist on your client’s rights.  If there is an argument you must make, evidence you must 
introduce, or evidence you must challenge, and the Tribunal is preventing you from doing that, 
you should politely insist.  It can be most effective to reference the concepts of procedural 
fairness that are at play. 
 

a. Example: The arbitrator cuts you off when you are questioning a witness and you still 
have important questions to cover. You can say “Excuse me, Madam Arbitrator, but I 
still have a few more questions for this witness.”  If pressed, you can add “This evidence 
is important to allow my client to make her case”. 

b. Example: The arbitrator says she is ready to make up her mind before you have finished 
presenting your client’s case.  You can say “Excuse me, Madam Arbitrator, but I still have 
some important evidence to introduce/ argument to make, in order to advance my 
client’s case”. 
 

4. Write it down.  If something happens in the hearing that you are concerned about, and you have 
objected, make a note of it in your notes.  That record can be important later on, if the client 
needs to challenge the way that the hearing was held.   You might also ask the Tribunal Member 
to make a note of your objection. 
 

a. Example:  You have asked for an adjournment to respond to new evidence introduced in 
the hearing, but your request is denied.  Politely ask the decision maker to make a note 
of your objection, and make sure that you do the same. 

b. Example:  The decision maker says she has made her decision.  You politely insist that 
your client has more evidence to submit, but the decision maker refuses your request.  
You can say “I’ll ask that you make a note of my objection, Madam Arbitrator”, and 
make sure to write down exactly what happened. 
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CONCLUSION 

You will not always be able to maintain control in hearings.  But you can, and should, always speak up 
and protect your client’s right to know the case against her and to make her case.  Be brave, be 
objective, be smart and be firm.  And for goodness sakes, hang on to that bucking bronco. 
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APPENDIX A:  Sample Objections  

Situation  Objection  
The Arbitrator is referring to documents you have 
never seen.  

Pardon me Madam Arbitrator but my client was 
not served with the documents you are referring 
to.  If you intend to rely on them I request an 
adjournment so my client can be property served.     
 

The Arbitrator cuts you off when you are 
questioning a witness and you still have important 
questions to cover. 
 

Excuse me Madam Arbitrator but I still have a few 
more questions for this witness. 

The other side keeps interrupting you as you 
questioning a witness to ask their own questions 
or provide their own answers. 

Pardon me Madam Arbitrator, would (name of 
interrupter) please allow me to finish my 
questioning of the witness.    
 

The Arbitrator does not give you an opportunity to 
cross-examine the other side’s witness.  
 

Excuse me Madam Arbitrator but I have a few 
questions I would like to ask of this witness. 

The Arbitrator tells the parties she is ready to 
decide the case before you have finished 
presenting your client’s case. 
 

Pardon me Madam Arbitrator but I still have an 
important witness to call/legal arguments to make.    

The Arbitrator is pressuring your client into a 
settlement you don’t think is in their best interest. 

Excuse me Madam Arbitrator, could I have a few 
minutes to discuss the settlement with my client? 
 

Your client is out of control and you think it will 
affect the outcome of the hearing. 

Pardon me Madam Arbitrator, may I have a few 
minutes with my client.  
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APPENDIX B: Case examples 

Case Facts Fair/Not Fair 
Fernandez v. Sakr, 
2012 BCSC 1024 

The landlord applied to the Residential Tenancy Branch for an order 
requiring the tenant to pay $6,109 for rent owing, utilities and 
renovation costs.  At the hearing, the tenant noticed that she had not 
been provided with copies of all documentation that the landlord had 
provided to the Arbitrator, including affidavits, a demand letter, a 
record of rent payments, copies of receipts, paid invoices and 
photographs.  The tenant raised this issue at the commencement of 
the hearing, but the Arbitrator did not respond to it.  The Arbitrator 
proceeded with the hearing and issued a monetary order in favour of 
the landlord.  
  

Not fair: The duty of fairness incudes ensuring 
that the responding party is fully aware of the 
allegations that are being made against her and 
that the responding party has been made aware 
as to what documents are being relied upon in 
that respect.  It is only in that case that a party 
would be able to adequately respond to those 
allegations so that a hearing could take place 
and a decision could be rendered on the merits.    

Young v. British 
Columbia (Workers' 
Compensation Appeal 
Tribunal),  
2011 BCSC 1209 
 
 

Prior to his WCAT hearing, the worker requested subpoenas for two of 
the people involved in conducting his vocational rehabilitation 
evaluation, which was central to the decision under appeal.  The 
worker wanted to cross-examine these individuals.  However, his 
request was denied.  WCAT affirmed the decision denying the worker 
additional benefits.  WCAT’s decision relied heavily on the conclusions 
from the vocational rehabilitation evaluation.        
 

Not fair: Given the vocational report’s 
importance to the decision under appeal, cross-
examination was necessary to allow the 
assumptions upon which the report was based 
to be tested.   It was unfair for WCAT to rely on 
the untested report and conclusions.    

Bennett v. Wamboldt, 
2012 BCSC 1251 
 

The tenant and the landlord brought cross-applications to the 
Residential Tenancy Branch (“RTB”).  The Arbitrator conducted the 
hearing by teleconference with only the landlord present, proceeding 
on the basis that the tenant received notice of the hearing and failed 
to call in.  The Arbitrator granted the landlord a monetary order in the 
tenant’s absence.  The tenant says she was told by the RTB that they 
would call her for the hearing.  For this reason, she did not call in.   
 

Fair: The instructions for the tenant to call in 
were clearly marked on the notice of hearing.  
The tenant was not denied procedural fairness.   

Hughes v. Pavlovic,  
2011 BCSC 990 

The landlord applied for an order of possession and monetary order 
for rental arrears by way of Direct Request Proceeding.  The landlord 

Not fair: The Arbitrator denied the tenant the 
opportunity to present his case that he did not 
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sent notice of the Direct Request Proceeding to the tenant by 
registered mail, as permitted by the Act.  However, the tenant did not 
receive the notice because the postal strike started the next day.  The 
matter proceeded without the tenant’s knowledge.  The Arbitrator 
found that the tenant had been properly served by registered mail 
and, in any event, the fact that the notice was held up in the mail 
would not have affected the outcome because the tenant was 
conclusively presumed to have accepted the end of his tenancy when 
he did not dispute the Notice to End Tenancy.   
 

receive the Notice to End Tenancy.   

Fok v. British 
Columbia (Residential 
Tenancy Act, Dispute  
Resolution Officer), 
2010 BCSC 1613 

The tenants brought an application for dispute resolution with the 
RTB claiming compensation for missing jewelry.  During the hearing, 
the Arbitrator noted that the landlords did not submit the written 
inventory of items left by the tenants at the rental unit.  The landlords 
asserted at the hearing that they did not provide the written 
inventory because they had previously submitted this and other 
evidence for a previous proceeding. The landlords were not aware 
that they needed to resubmit the evidence.  The Arbitrator did not 
offer to adjourn the hearing so this evidence could be resubmitted.       
 

Fair: The notice of hearing clearly provides that 
each party must provide to the other and the 
Branch a copy of all of their evidence.  It is not 
incumbent on the dispute resolution officer to 
raise the issue of an adjournment.   

Karbalaeiali v. British 
Columbia (Human 
Rights Tribunal), 2010 
BCSC 1130 
 

The employer applied to dismiss a complaint by the employee of racial 
discrimination in the workplace.  The employer included evidence in 
the initial application as well as in the reply to the employee’s 
response, including affidavits.  The Human Rights Tribunal accepted 
the reply evidence of the employer and dismissed the complaint.  The 
employee did not have an opportunity to respond to the reply 
evidence, although he did not ask for an opportunity.   

Fair: The employee had the opportunity to 
apply for the right to file a sur-reply or to cross-
examine the witnesses on their affidavits.  He 
did not do so.  The Tribunal has no obligation to 
advise parties of their legal or procedural rights.   

Ganitano v. Metro 
Vancouver Housing 
Corp., 2009 BCSC 787 
 

The tenant applied for dispute resolution at the Residential Tenancy 
Branch to cancel two Notices to End Tenancy.  On the hearing date, 
when the tenant attempted to call in, she was not connected to the 
correct hearing until approximately 11 minutes into the hearing, 
which lasted a total of 20 minutes, due to a technical problem with 
the teleconference lines.  The Arbitrator waited approximately 5 
minutes for the tenant to join the hearing and then began the hearing 

Not fair: The technical problems with the 
teleconference line infringed the tenant’s right 
to be heard in the application.  The tenant had 
no real opportunity to present her case. 
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without her.  When the tenant joined the hearing, she was told by the 
Arbitrator that there was no reason not to grant the order of 
possession requested by the landlord as the tenant did not dispute 
the 10-day notice or pay the rent on time.       
 

Franzke v. British 
Columbia (Workers' 
Compensation Appeal 
 Tribunal), 2011 BCSC 
1145 

 
 

In a WCAT hearing, the employer failed to submit the worker’s 
examination for discovery transcript, even though it was directly 
relevant to the worker’s defence.  WCAT also did not make any 
inquiries with respect to this evidence.  The worker was aware of the 
issues being determined by WCAT but did not submit the transcript 
herself.     
 
 

Fair: The worker was aware of the issues being 
determined.  She was given the opportunity to 
give evidence, make submissions and reply to 
the submission of the employer.  She elected 
not to.  There is no onus on the applicant 
employer to adduce all relevant evidence, 
particularly where the evidence at issue was the 
worker’s evidence.   

Djakovic v. British 
Columbia (Workers' 
Compensation Appeal 
 Tribunal), 2010 BCSC 
1279 

 
 

The worker was required to attend three separate WCAT hearings.   Fair: The tribunal is generally the master of its 
own procedure.  The worker had each of his 
appeals heard on the merits.  The worker was 
not impeded in his ability to fully present his 
case in each of the three hearings. 
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Working Effectively with Doctors: 
PWD Applications and Appeals

An opportunity to collect suggestions 
d t l f ki ff ti land tools for working as effectively as 

possible with doctors on PWD files

PWD ISSUES OF CONCERN FOR SOME 
DOCTORS

• Is advocate trying to usurp their authority?

Wh t th d fi iti f t lik• What are the definitions of terms like severe, 
restriction, periodic, continuous, Daily Living 
Activities?

• Is employability a criterion?

• Does PWD designation prevent their patient 
from working?

• Can PWD designation improve their patient’s 
health?
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Issues of Concern – Cont’d

• Patient lives in SRO with no cooking facilities 
and only small room to keep clean (or cleaningand only small room to keep clean (or cleaning 
and linen service provided) – how do I 
evaluate restrictions to meal prep and 
housework? (See Annotated PWD form)

• Patient’s income is so small there is no money 
to manage how do I evaluate financialto manage – how do I evaluate financial 
management skills? (see Annotated PWD 
form)

Issues of Concern – Cont’d

• Patient’s family does meal preparation, 
h k di ti d fi i lhousework, medication and financial 
management, etc. for them – how do I 
evaluate functional restrictions and show 
need for help? (Note: Receiving help does not 
prove need for help in accordance with the 
legislation. – See Annotated PWD form)
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PWD APPLICATIONS

• Effective cover letter to doctor should address 
some issues that may be of concern (seesome issues that may be of concern (see 
sample Application Cover Letter in your course 
materials)

• Rough draft of section 2 and possibly section 3 
( A t t d PWD A li ti d l(see Annotated PWD Application and sample 
Rough Draft in your course materials) to assist 
doctor in interpreting the form

PWD Applications – Cont’d

• Include helpful medical reports and letters

• If you can connect your client with a qualified 
assessor (pp 7 and 14 of PWD form) the 
doctor will only have to do Section 2

• Note Section 2 must be done before Section 3
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PWD Applications – Cont’d

Challenge:

• Doctor won’t use rough draft

– Do a comprehensive point form Section 1 (Client 
self‐report) and offer doctor the Annotated PWD 
form

– Ensure Section 1 clearly hits on all the criteria 
(severity, restrictions, need for help)

PWD Applications Cont’d

• Doctor is charging a fee to complete sections 
of the applicationof the application

‐ Doctors are paid $130.00 for completion 
of Section 2 and $75.00 for Section 3

‐ This totals $205.00 in payment if the 
Doctor completes both sections

‐ Some Doctors may not know how much 
they are being compensated for 
completing the form  
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Cover letter

• A helpful cover letter
– You write to request the doctor’s support for theirYou write to request the doctor s support for their 
patient’s application

– Explain legislative test for the PWD designation
– Explain terms “restriction”, “continuous”, “periodic”, 
daily living activities

– Respect for doctor: Your draft is a suggestion for the 
doctor and is intended as a guide rather than a 

l f h d ’ d i ireplacement for the dr’s own assessment and writing
– Government will pay doctor to do the form
– See sample Application Cover Letter in your binder

Cover letter – cont’d

• Nuancing the letter for more complex cases

– Add a paragraph to your boilerplate:

Survivor of war and/or torture

Survivor of child abuse, residential schools

Survivor of criminal assault, domestic violence

Relapsing/remitting condition (examples: poorlyRelapsing/remitting condition (examples:  poorly 
controlled epilepsy, bipolar, schizophrenia, MS)

Learning disability, Brain injury, Lupus
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Cover letter – cont’d

• Relapsing/remitting – examples:
– Joe tells me that despite taking medication he has anJoe tells me that despite taking medication he has an 
average of 3 to 4 unpredictable epileptic seizures a 
week during which he often falls and injures himself 
and that post‐ictal time is generally at least several 
hours

– Mary tells me that she experiences upredictable
flareups of her MS symptoms lasting for several weeksflareups of her MS symptoms lasting for several weeks 
at a time about 6‐7 times a year at this point wirh
painful spasms, great difficulty transferrirng off bed 
and chairs, walking, gripping things, speaking and 
cognitive problems

Cover letter – cont’d

• Bipolar disorder poorly controlled with medication –
flareup periods of a month of more at least 6 times aflareup periods of a month of more at least 6 times a 
year during which he cannot leave his apartment and 
most daily living activities are not done

• Brain injury causing severe cognitive issues including 
difficulty word‐finding and poor judgment at times and 
severe mood swings (Client’s dr may not understandsevere mood swings. (Client s dr may not understand 
severity of brain injury based on a quick conversation 
in dr’s office.)
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PWD Rough Draft

• See Annotated PWD Application and sample 
R h D ft i bi dRough Draft in your binder

• In addition to rough draft of Section 2, a rough 
draft of Section 3 is useful unless client has 
access to an experienced qualified assessor.

• Qualified assessors listed on pp 7 and 14 ofQualified assessors listed on pp 7 and 14 of 
PWD form

PWD Rough Draft – cont’d

• Don’t diagnose – but you may want to 
d ib t i t li t hdescribe certain symptoms your client has 
reported that may point to a diagnosis

• Make sure your client understands that these 
are suggestions for their doctor and not 
orders and that they should tell the doctor y
that you asked them lots of questions and 
these were their answers
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PWD RECONSIDERATIONS AND 
APPEALS

• Cover letter to explain to the doctor what• Cover letter to explain to the doctor what 
happened, what is needed to win the appeal, 
where to send it and when

• See sample Recon/Appeal Cover Letter and 
Doctor’s Question Sheet (the second sample is 
tweaked for mental health) in your course 
materials

PWD Recon/Appeal – cont’d

• Make it easy for doctor to generate the 
i f ti th t’ d d b thinformation that’s needed because the 
ministry won’t pay for doctor’s work at 
recon/appeal stage

• Include any helpful medical reports or medicalInclude any helpful medical reports or medical 
letters, hospital admission/discharge records, 
etc.
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PWD Recon/Appeal – cont’d

• The Doctor’s Question Sheets save the doctor 
th t bl f iti l tt th l dthe trouble of writing a letter themselves and 
target the criteria for PWD

• Note: The ministry will not accept a 
suggestion version of the question sheet withsuggestion version of the question sheet with 
the doctor’s signature. Doctor must answer 
questions themselves

PWD Recon/Appeal – cont’d

• Alternative to Doctor Question sheet:

– Prepare a letter of support that touches on some 
of the key points of denial, incorporating info from 
the application (DR letter of support – Example)

– Forward the draft template letter to the Doctor for 
consideration

– If the letter meets the professional medical 
opinion of the physician have the draft endorsed 
by the doctor. (See Letter to Doctor – Cover letter)
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Recon/Appeal Challenges

• Dr who filled out form is away for extended 
i d ti d d d d tperiod, retired or moved away and new doctor 

won’t write appeal letter

– Use successful CPP‐D application or appeal 
contents if available

– Psychiatrist or other specialist may write letter

– Less powerful but:

• outreach worker, family member, landlord or other 
person who knows them well

Challenges – cont’d

• Doctor is averse to paperwork and needs 
something quicksomething quick

– Get client to do another self‐report (and sign and date 
it) that effectively targets criteria for PWD designation 
and use a doctor’s question sheet with only one 
question:  Do you agree with your patient’s self‐report 
dated [state date].

– Assessor did a good job on Section 3 – use a doctor’s 
question sheet with only question: Do you agree with 
the Section 3 Report prepared by X on date X?  
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Challenges – cont’d

• Much of form was good but page 11 (and/or 
16 if th h t lpage 16 if the person has a severe mental 

health impairment) was weak given client’s 
health

– Offer the doctor a blank page 11 (and/or 16) to fill 
out along with a filled‐in version of suggestions

– Get client to sign and date a new self‐report and 
give dr question sheet asking if dr agrees with 
client’s new self‐report

Recon/Appeal Ltr – cont’d

• The whole form was very weak

– If it’s a good case (i.e. compelling health situation) 
it may be overturned at recon/appeal with strong 
new information from doctor –use Doctor’s 
Question Sheet and ask doctor to redo page 11 
(and 16 if applicable) as discussed here previously

• Note: remember to tweak the letter ‘s last paragraph to 
request receipt of p 11 and/or 16 in addition to letter



PERSONS WITH DISABILITIES 
DESIGNATION APPUCATION 

SECTION 1 
APPLICANT INFORMATION 

You may have someone help you complete this S~ction of the Application. 
Important Note: You MUST sign the -Declaration- on page 5 of this form in ordar for 
your application to be processed. 

A • PERSONAL INFORMATION 
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!PersonBI Health Number I Social Insurance Number Telephone Number I (apIIOnOI) 
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considered based on Infonnation provided In the Physician and Assessor SecIIons of this Application. 
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1. Plasse describe your disabUIly. 

(~/,\\... ----------------------:-----

- 'APPLICANT 

Relevant legislation: 
See page 7 of this form 
EA PWD Act, s.2 
EA PWD Regs, s. 2 

List diagnoses in pOint form 
Cover severity, treatments, 
restrictions in daily living activities and 
need for assistance to show how 
client meets the legislation 

Hint: 
Looking for more information 
on your client's condition? 
Type name of condition followed 
by "Mayo Clinic". Mayo Clinic 
Information is reliable and 
conservative. Adjudicators are 
conservative . 
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B • DISABUNG CONDITION Icont'd) ~ 
, 

2. How does your disability affed your life and your ability to take care of yourself? . 
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B - DISABLING CONDmON (conl'd) .. 

) . 

! 

C - DECLARATION AND NOTiFICATION . 

I, , am applying for designation as a person with dlsablDlies as 

set out In the Employment and Assistance for Persons with Disabilities Act and I declare that the 
information provided In Section 1A and 1 B Is true and complete. I understand that I will have the 

opportunity to review completed Section 2, Physician Report and Section 3. Assessor Report before 
submHling the. completed deslgnaliDo application form to the Minlsby of Ministry of Housing and SocIal 
Development , understand thlltlhe BC government may verify the Infonnalion In Section 1A, Section 

2 and Section 3. as necessary to delennine end confinn my eligibility for the designation • 

• ApplicanlIi/g ....... 
Wllneu Slgnallnl 

Do SIgnm (YYYY MMM 00) Wllnell N_IPIuu PrInI) 

WihIlAddrea & T~ , 
., 

• H the Applicant is I,:,capable of signing this ApplicatJon,It may be signed by a parser who has 
legal euthority to act on behaH of the Applicant as eppDcable under provisions of relevant BC 

(l<>giSlalion, for example, a commillae. or e person with en enduring power of eltorney. If you are 
',ning on behalf of the Applicant, you musl slate your legal authority to act on behalf of the 

, __ .Jplicant and you must attach proof of that legal authority (for example. a copy of the court order 
naming you as CommlUee) to this Application. 

I 
My legal authority to ect for the applicant Is 

NOTE: Proof of Committee, Po_r of Attorney anrllor Parent/Guardian status must 
accompany this Applit:lltion. '. 

-- APPUCANT Page 5 of 23 
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Q I MiDlIuy or 
~~ H ..... ins and , .. ___ SocIaIDcvdopmcnt 

PERSONS WITH DISABILITIES 
DESIGNATION APPLICATION 

SECTION 2 
PHYSICIAN REPORT 

n..,......aWOrnlllion.--on ............ __ .... -.ty_ond ... I>e_"" .. _cl--.a ... E"'*'~ _ 
_ ..... ___ ~IA&f. n.-._and __ ~_iloubjoQ .. "'"...-.....cllIIo_., 
___ oIPr1ttct •• WCU .... ..., __ ... -._ .. _al ... -. ....... _,..._ 
~ond_~ 

'his section III to be flllid out bV a physician relillstered and licensed to practice In BrllIsh 
:olumbl •• The Physician complaling thlll Sect/on of the application may also complete Seelion 3, 
IssessDl' Report. 

he purpose of the Physician Report Is to provide Information to the ministry about the applicant's 
hysical or mental impairments associatad wHh diagnosed medical conditions relevant to this application 
Ir a Person with Dlublllllu (PWDJ designation. The emphasis ts on how the medical conditions and 
npairment affect the Applicant's ability to perform Dally Living Act/vltles 8S defined In the Regulations 
ursuant to the Employment and Assistance for Persons with Disabilities Act. This Application Is !!!!l 
'tended to assesa employability or vocational abilities. 

'laase answer all questions completaly as this will assist the Ministry of Housing and Social 
I9velopment. Health Assistance Branch, In detennining whether the Applicant meels the criteria for 
leslgnaUon as 8 person with disabilities. 

h! contents of this raport are confidential, but are subject to the following conditions: 
- the report will be wlild with the applicant: 

~ 

-the report will be eharad with the Preacrlbed Professional completing Section 3 of this Application; 
- the report will be sharad with the Employment and AssIstance Appeal TribWla! 

If an appeal Is Initialed regarding eJiglbUity for the Person with Disabilities (PWD) designation; and 
• the report may be reviewed by 8 prascIibed professional consulUng with the Ministry of 

Housing and SocIal Development 

'ayment of f8es for compIelion of the Physidan Report Is provided through the Medical Services Plan. 
~ayment will be made in accordance with the rata established by the MinistJy of Housing and Sodal 
Oevelopment provided that 

to The Application proceBS has been initiated by the Employment and Assistance Centre as Indicated 
by the Oftice stamp and signature on the cover page of this Application; and 

2. The Physician has fully completed Section 2 of the Appli~tion. 

Please keep a copy of the completed Sat:lion 2 of this fonn until such time as you receive payment for 
your fee. . 

Physicians having guesffons reaarilinq this applicsffon may contact the Haalth Assistance Branch, 
Ministry of Housing and Social Development at 1-888-221-7711 

-- PHYSICIAN 

',' 

, 
.,' 
',' 
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PROGRAM DEFlNmDNI 

( I!IIII_ of P ........ willi DlubIllIIn IPWD) 

FaIIowIng".n _cI DI ... _cIian n the ~ and AulalaIlCllIor P ........ Willi DiubilU.. ACT lhalula Dut 1Iw_ 
lor dulgnallan .1. pc-. willi diubiIIIiaa. 

2111 Inlhll_ 
"pm_d prafnalDllal" .... Iha praI:I1Md munlng: 
-dally living .cIIvIIJa- .... u........-.s_-.r. .... Ia_ davlca- __ devIca dnlgnad II> __ • _III parfann • d.1Iy living ac:tivIIy thai. 
baCIIIU of ___ 1IIIIIIII .... 1'IIyA:II knpairmenL 1IIII ... 1SDn" unabIa II> perfDIIIL 

2(2) The mHIIer l1li)' ~ • pat-. ........ 11OII:IIId III ,... "' __ • _ ...... n _ dIubIIHIaa far" pu!JICIa. DI 
IIIiI ACT H IhII "**W II ulilfied l1li ... .,.,.an ...... _ menial Dr phyIicaIlNPAIRMENT Ihal 1.' nihil apnan of.1MdIc:II pracUonar II iIcaJy 1II ....... 1ar aI .... 12 r-s. and 

Ib) .. U.apnanol .......... praIaaIonaI . 
(I) cIIracII)' and IIgnIIcanIynllrlcllllha ...-... ~ III parIDrm DAIl. Y UVlNG 
ACTIVITES.adw 
(AIIXII1IinuDuII1. Dr 
(8) pMadlcaJy far -""1*IDda. and 

(1).- .... Dla-~.11111 peqan.....,.......,Io ... 1fDmI a-.cIivIUeL 

2(3) For lie JUpoua or IiIbaacIIan (2). . 
(.) • r--whoha ...... anIaIlmpalrmanllncbla. pe!WXI wIIh ......... dIIanIar. and • 
Ib) • r--NqlftlIIaIp n raIIliDn .... daiy Iivqa lldivllylr ....... , II> perlDmlII. ilia ....... ___ 

(I) lIII~davIca. 
Ii) lhIIaIgnIIicanI helpor~Df_""""1II' 
(iII1hII ..... Dfanaallllnot ....... 

2(4)Tha ,,*-...,...nI • .-v-_~ (2). 
I 

The faIawing II an aIrKI '" _ACIlan n ... EmpIDynwnI_nd AaIia\lnclfar PtoIlDlll willi ~ REGUlATIONS. 

2(1) 

( 

For .. JUpoua '" a. ACI and IIiIIIIII*!Ian. "daly IvIIIII.cIIvItIII.-, 
(.) In _ ....... IIDII .......... __ p/IrIIQI ~ Dr. _1IIIIIdaI impIIni.nI. _the ~ 

8CIIvIIia: • 
(I) _-__ 

Ii) ...--...-...~ 
(ill IhDpfar...-...'-; 
rIV) WI poGIIcor "'-~facIIIw. 
(v) I*bm '-II III _II1II pefIGII" pIaCI "'r.lcIenca" ac:ceplablll ...... 'Y condIIiDn; 
(wi) _IIIXlUtlndomnndDUldacn; 
(01) perform penanaI ~ and un_ 
IvIII) ~""-"madIcaIIan.and 

Ib) In .. -. .... _ WIIich hII. __ mental /rqIUmanl. kldudulhlllDllowing acIIvIliI!I: 
(I) ....... _cIIIDn5 __ nIII~.,..orlnanca; • 

(II) _1II • .........-.. lntIIraclwICh_aff_y. 

For .. _ '" .... AI:!, -prelCllbad prulnalDllll" ........ ,.....,.. who to aulhDrlmd undar an __ II> 

pradIce the pmI..tan '" 
(.) IMIfi1:81 poacIIIIonr, 
Ibl ragiIWad~ 
(e) ragialared IIUIIII or regia"'" paychIaIrIc n .... : 
(d) ~..-.paa; 
(-I phpcal-.pill; 
(I) ~-. 
Ill) r:hirDpraclor. or 
(hI nanep.-..... 

PHYSICIAN Page. 7 of 23 
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. TO BE COMPLETED BY THE AP'p'+ICANT'S PHYSICIAN UNL Y 

A - DIAGNOSES 

Specify Agnella !IIIIII!! !g '''' Aqfqn!,.!mpIlmwn! UIIng ... dl.~tic codu bllow. 
·hJ7pt/tmenI·/a • Iou DT IbnomrPly d ~I, '''''''''''''arphyalologlcll.rtuctutl IJI fundlon . 
",,,q. I81/1iCUon tithe abIIIIy'" tuncIion _pelllNnll,r, etr.cIhIWy, .",.,.",ri,,.,y tJI fIJI' .. _bIe D.ta ofons.1, 
II_lion. Pi .... Inelucla .ddIlICIIUIIInfDlllllllan .... qulrad. II known 

DI'lInosllc Speeme Dlillnoli. (e.II.IDCllUon of paralysis, Iype of respiratory Month V •• r 
Cod. ar heart condilion IVIIII of heJlJUtis ,'c.1 

1. 

2. 

3. 

4. 

5-

Commenta: 

Infllc:tlou. IIIUI plII.,Ue dll ..... 
1.00l1er 
1.1 HIV 
1.2A1DS 
1.3"palllll 
1.4 HepalilisC 
H.opIume 
2.0 Neoplastic diIadIra - DIhar 
2.1 Up, oral cavill' & pIwynx 
2.2 DigU1Iv8 ar;an. & padJanlum 
2.3 RapIra\DIy & IdraIhoradc IIIJIIIIS 
2.4 B ... , colVllClive U-,Ildn l1li ... 111 
2.5~argMI 
2.lIlAukemill 

Endocrl .... nUIIIUDnai and :ll::: d ........ and lmmunlIJ.-

3.0 Endaatna diIDnIIn-_ 
3.01 Immune dIDnIerI- DIhar 
3.02 Ma\8b:lIoc: disanaII- D\hIr 
3.1 Thyroid ell .... 
3.21liabDa 

01 ...... of"'. blood and 
blood·fannlnll organa 
".0 0Ihar dilaues ollila blood 
".1 Alllmia 
4.2 HamDphD1I. 

M.ntal dlaordal'l 
5.0 01her mania' (;11- .peclly) 
6. ~ DIirium. danIliIIioI & IltlnosIi:: & athIr 
ct';nIIi1ll cbordll'l 
5.2 SchizDplnnla & oIhar ptyehD\ic diIOrdIra 
5.3 MooddiaDnla .. 
6.4 Developmental diUblBly 
5.5 AnxiIIy disDrdrll 
5.B SomelDform diaordell 
5.7 ~M'y disordlll 
5.8S~_diaord ... 
5.11 f'InIuive dlvelopmental dIsanI ... 
5.10 bUng d~ 

DIAGNOSTIC CODeS 

01 ...... of thII nllVOu, ."atam 
& .. n_ OrgaM- NlurvloglClI 

l~ =--~diIordIII-Ou.r 
B.3 Sian I&maI 
IIA p.~'.dlsuM 

1I.5&: a.6P. 
6.7 
6.801h1r 
6.10 Myu ..... Grm. 
6.11 MiIII:a*r dyaIlophy 
1I.12ALS 
6.13~d __ 

::~~~==."=-
11.16 MuIIlpIa ICIIroIia 
Condlllo ... of !hot narvou •• yttam & .... __ ... - S.naorv 
7.00 SInIary cIiIordIII'I- oI/IIt 
7.01 BIncIMa 
7.02 VdUIIIy impUad 
7.D3Du1_ 
7.04 Huring ImpaIrad 
7.05 Orgllic IIPIech lola 

01 ..... · of Iha dn:ulalorv 
ay.tam 
B.D cardiavalClllar - all.
B.1 Ischlll1lic MIll dise ... 
8.2 Reunlnl /vrhyIhmias 
8.3 VIIvuIar IwarI eIis_ 
B.4 CongenIIa.1warI diaIII. 
B.5 CardiDlnyapalhy 
B.6 ChnJnIc venous JnIuIIic:Iency 
B.7 Paripllln!lanaria' dial ... 
B.B C...m.J vucuIar accldenl 

DI ...... of the ... plratory 
.ytlem 
II.D R •• p!ralary IIiIardara - othar 
11.1 Cyttic IbIDsia 
8.2COPD 
8.3As1hm11 
11.4 Emphrumia 

PHVSICIAN 

List all conditions along with code 
and date of onset if known. If 
condition is not listed explicitly 
see if it fits elsewhere. 
Examples: 
migraine" 
ankle injury 

6.0 
13.0 

ADHD 5.9 (debatable) 
If no fit trY 16.0 

DIu .... of Iha dlJllatlft .,8IIm 
'0.0 Digealivelllaordall-aIhII' 
'0.' Pep\II: uicar 
,0.2 CIwonIc iver dIIuII 
'0.3~ 
'0.4 Crahn'. diIu .. 
'0.5 CallUs 
DIua .. of 1II_II.nltourlntry ayIIam 
1'.D GanllllurinaJy diIonIIl'I- 0I/III' ".1 KIdnay diIuu 
DIIaaua of III. akin .. d 
.ubculen.DU.III .... 
'2.D SIdn dllOldarl- aIher 
12.1 PaoriuIs 
01 ...... of III. m ... c ........ 1 
.yatem .nd conn.ctIVII U .. ... 
13.D Musc:uJalkalooIal fYIIam - aII1It 
13.1 Lupus 
'3.2 Rlleurnlklld '111,,1111 
13.3 AIIIuIIla 
13." Dalaapanllil 
'3.5 Ankylaalng tpandolllll 
1:1.11 o.gwuoralive disc diIIU. 
'3.7 ScoIiaaII 
'3.8 FIIrdomv-'gIa 
13.11 Scleroderml 
Conll ... ,IIl.namlllll. 
14.D Cong.nila'.lICIIIIIIia-olher 
'4.1 Cr..amDICIIIIIIlbnactl1lllUes 
14.2 F.lal aJcahDl ayndrome 
'4.3 Thaldomida aynd/lllllll 
14.4 Spin. Blflda 

'nllllY Ind pal.DIIInIl 
'S.D ir1ury.nd paisanlng - a\hef 
15.' Traumatic brain Injury 
'S.2AmpuIa~ 
DIh" condlllon. 
'6.DOIII.r : 
111.1 Chronic falg ... ,.,.sran .. 
'6.2 Sleep apRIl 
'6.3 Enviranm .. IaI&II1III1MieI 
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t B HEALTH HISTORY" .' ...... ": ; .•. '. ". ," .... :"" ..... ¥. • ..... : ••• .:.,: .~- '-. ,.; •••• .' .. 
1 •• PI.a •• kldic.1e the .. ~ of ~ ~'~J ~d;~~ .: •• :;~.~ ~,,~,: ~~i~L'H~ ~De: ~ ~diC.J 

- I c:ondillon impair Ihls parson? Test rasulll; and olhllr reports Dr fllldlng& rna, be ~'d hmI where approprlal •• ( 

I 
! 

., 

2. Height and Walght£, talevlnl m the /tnpIIJtmIn(J: 

Haight: Weight 

3. Ha& the appliclnl bun prescribIId IIny medication and/or lRtalmenls lhallnlerfens wIIh hllJhar abDiIy to 
pedonn daDy living lCIivIIIa? OVa DNa 
llyn, plelle expllJn: 

~ 

If yes, whitis the an/iclpalecl duraUon of !he medlcaUDIlS/IrUImenIl; 

Diagnosis, severity, treatments, 
how it restricts DLA's, help needed 
with DLA's 

Example: 
Yes 
Tylenol 3 causes gastrointestinal 
problems 
Indeterminate 

C )e& the appncsnl require IIny proslhllSe& or IIlds for hi&lher Impalrmenl? Dves DNa 
Example: 
Yes -' "yes, pleue explain: 

extra pillows 

I
' bathroom grab bars 

__________________________ adapted computer 
________ --' __________________ ': supportive shoes 

==========================.J. (make sure this matches with 

PHYSICIAN 

,'" :,' 

list at pg 11 and 20) 
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: .c - DEGREE AND COURSE OF IMPAIRMENT 

1. II the Impairmentlikaly III conIlnUII for two vaalS or IlIIInI fram loday? 0 Yas 0 No 
Whalm IhllllSUmalad duraUlln 01 the impaimenlllld are lIlare ramelflililrellmenls that may resolve or minimize lIle 
Impairmenl? 

'Please axplaln: 

D- FUNCTIONAL SKILLS. • • .: - •• : .:0·· ... ~ .. .: ~: .. ~ .. _:.:., •• ..,...:; ':":"::"0:' . :: ............ ' .~ .. oj: .:; ": 

Nota: For Uta putpllH$ III qua.uans., .nd #2, "unllldad" ma.m: wllhllllllha aasl&/am:a of anlllhar p8mm. asslsliw dallica 
or aui.t8llr::ll animal 

1. How far can this pe~ walk unaldad on allat sudaco? 

o 4+ IIkM:Im 0 11112 bIocb OUnlcnllWll 
o 2 1114 blllcb 0 L8I& \han 1 bloc:k o 

2. How many ataIra canlhls pellll/l climb unaided? 

O···S+alaps D2IDSnpa o Nona o 
3. Wlwta" IhII .. ..an·s JimltaliDns klllllinlil? 

o No IlmlblIiona 0 No UIIIng· 

Dr must tick "yes· here or 
automatic denial 

Example: 
severe and chronic or 
severe and degenerative 
not improved with treatment 
Indeterminate - will not be 
resolved within 2 years if at 
all, etc 

__ D_7_1II_1_6:.....kG_'1_S_III_35_IbI_) ____ -=-_____ ~:--...:;;O~U_nlcncMn-----_;. HOW far on a bad day wlo 
4. HIIw ICIng canlhls pe~ I1I/IIIIn ... tad? symptoms getting worse o NolimlhlUIIII 0 11112 hllura 

o 21113 houra 0 Las \han 1 ~ (pain? fatigue? anxiety? 
-5-. -Are...:::Ihe~re=dIIIi..:..:::cu=IIitIII::· -wi-III -':co=m:"'m=un':":lca":'Uo=r~ath:':8(~:.iQ·Ia~;' ~a lai;.d..:l: i:lOIlf.lluency~j,JIn~E~I1II~I"~h~.?I-~~,-;:::;-:-:------=1- agoraphobia?) 

I' YD, what is the cause: 0 CCIgnIIIv8 0 Uotar 0 SellSOJY 

~~:---------~~------------~~---
6. Are Ihlllellll)' algnllicanl delidls with cognllhra and a onal function? 0 Yea 0 No U 

"yea. check those areas where the deficits are evident an e d.tals below:;, ., 
o c:OnscIouaness (alienla/ion. CDIIIulSiJll) EmoUonal dIsIwbanco' (fI.g. ·rlBpreS5itJII •• nxlety) ..... 

o ExIlQlUve (planning. 0IfIIInizin(J. equllncing. 0 aUvatiDn (loas 01 iniIlllliVII'or 11II1l1US/) 

And. if relevant, how much 
longer does it take than normal? 
Example. tick 2-4 blocks and 
takes 2x longer due to pain 
and fatigue 

r:lJ/~IioIII:. judgamtlnl) 0 1 Iw CIInlrOl 
'How many IbsJkg can client 
lift wlo any negative conse
quences 

----~------ .. (pain. fatigue. breathing or 

o Languoae (oral. audilD')·. wr'Ilm r:ompreh,tnslon 0 (pi alienlBd aclMly •• gimlion. 
01 flxpresslon) vIourJ o Memory (abHily to /811m .nd II~ inf.:mr.alion) 0 o Perceplual psychomDlcr (1Ii5Ull1 spatial) 0 

o Psycholic aympIIIms (delrmans. hllludnaliDn., 
thought di5orrlan;:) 

I CO/l1llllllnl&: _______ _ 
: heart problems. irritable 
bowel. seizure. etc) 
Example. tick max 5 Ibs 
exacerbates pain 

I 

Hint: Some folks with mental health 
conditions, .. brain i~jury. vision or 
hearing impairments need accompani
ment outside the home or perhaps 
supervision at all times. etc, 

"'Example: Tick yes 
Learning disability: functionally 
illiterate and innumerate 
Deafness/hearing imp -
conversing 
Blindness/vision imp - reading 
and writing 
Mental health -concentration 

Tick off all relevant boxes 
uOther" - withdrawn and isolated? 
suicidal ideation? etc 

If client receives counselling 
or psychiatric support mention 
it here 

( 



. • DAILY LIVING ACnVITIES .c... " .. . , . : .. . 
" .. .. 

'01.: "'(!'U. are comp/eling thfI Aa8c.sor Report. ~ecti0l13.~O /hIs Physician Repotf. do nat camp/ale Ih/s , .. ., ~ I • 
~, , impairment dIntcIlyralrid !hI! person'. ability 10 perfann Dilly living Ac6v1llB&7 .' 

J Va 0 No 0 UrWIown 71 
yes, plllsse compIela1ha fIIIIIIwing labi.: I "'-

I. klM,y Rasllicled1 .J:':~ (ch.cIr_J 
Dally Uvlnll AcUvltl •• "yea. dNcriIIe .".", til Iclllca_) 

,../Iic:IIOI1/n 'c:ommanII' bMIw . 
Yes ND Unknown r ContinUous') PerlDdlc· a 

Parsonel Rlf care 0 0 0 0 
Meal PAlPllraUon 0 0 0 0 0 
ManllglllMnl of IlllldicaliDna 0 0 0 0 0 
BuIc houaewaIk 0 0 0 0 0 
Dally ahopplng 0 0 0 0 0 
MDblIIIy 1naId. the home 0 0 0 0 0 
MIIbIIIIy outside the home 0 0 0 0 0 

--
Consider adding several little 
"notes· to the.dr in different
coloured ink. 
Examples: 

iJear Dr: If you are not 
completing Section a 
this page is crucial and 
needs detail . 

~ ~r'lR-: Continuous = if restrictions are 
present at least 51% of the time 
person needs to do the task 

U .. alllaniportalian 0 0 
Mllll8llllmenl 01 financa 0 0 
Sadal funcIIonIng" - dally dec:iIIDn 
mUIng; Interacting. relating .xl 

0 0 
0 0 

0 
0 V·I f restriction is present less than 

half the time when the person 
needs to do the task, what % 
Example: meal prep is restricted 0 0 0 / cammunlcaUng with otMn; tw- O 

C811gG1)' only""" I« pwa«g'" ., 
ldenl/liad".,.,., ~ Dlinil 
IfitIYJ. n ,. .. pIuH prowIde delalla 

II "Periodic", please explain: C"ClVI OF'T£~ I\tXJ Hao;;) LCllIlC,l) .? . 
".,... 

• If SDCial FuncliDring Is inpKled, please explain: ~ 
~ ·r ..... _· 'rllllddlliDrW comments regarding \ha degJ'ft of reslriclian: ~ 

-,_ ... -, 

Nhal asslalance doas your pa6enl need with Dally Living Aclivl1les? rAulslence" kdIdes he., 110m analhllf' peratJII. 
~uipmenr and _islanr:e enimaJs.J Pteaae be apecllic I'IIgan:ling \he nalU18 and lIIIenl of BSlistance raqulred. 

I Conu ... _ .... _ ....... -..g..-hoIp_ ....... ""' .... f ..... ocUvIy. 

Z P .. DdIc ............ _111 IIw _lor ~ hoIplor .. ocIhIIy...,. ...... Un .. ioaudobelhe .... _ a ........... quUwd hIIp duo....... . 
ep\IocIic ....... Dfllw~ 

- PHVSICIAN Page 11 of 23 
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a pprox 317 days by pain, fatigue 

Magic sentence: 

r 
s 
a 

Sev~re impairment significantly 
estncts DLAs ongOing such that 
Ih~ requires significant ongoing 
sSlstance 

T ip: . 
M ake sure the form measures 
estricted DLAs and not 
nadeq,"-ate income or housing 
person is homeless or has 

r 
i 
If 
inadequate access to bathroom 
and kitchen, ask them 

to imagine they have enough 
money and a kitchen and 
bathroom to themselves 
when interviewing them 



F'· ADDITIONAL COMMENTS 
Please provide any addilionellnfolJNltion lhat you consider relevant 10 an understanding 01 the signlfiCince Qf the person', 
medical condKion, the nature and ulllnl of this peraDn', Impalrmenl and the ImPKIlhese have an hisIhar dally funclionlng. 
("'J1~ hosplt8llzali00 retatad 'A tha /mpakmanl.) • 

Haw lang hae \heAppllc8nlbHn )'OIII'patlmtl? _____________ ..:....._ 

Prior to today, haw oIl8n haft you .. en Iha Appllcanlln \he pul12 rnonlhl? 

Do Oonca 02-10 011 ormant 

CammIInts: , 

A good place to mention hospitalizations 
need for special help. ' 
Example: ~ome folks with social phobia or 
agoraphobia need to be accompanied 
whenever they leave home' some folks 
with colitis. Crohn's or IBS ~eed to be 
near a toilet at all times. Some folks 
need 24n supervision. Some folks 
are at risk for financial or other exploitation 
etc. ' 

H !:·CERTIRCATloN~· ~~: ·"S. :=1.:: -'. -:;.'c.?,,; :'.l'.::: I ".; : .F~:;i'~. ~.~.: "l: '::r :":-':;:]",:' .:.;.~!. .. ::!:,:::., ::~., '. 
I. • am a physlcl8n regillared wIh the Calegtt of PhyIicIans and 

Surgeon. of British Columbia and1iClllllSBd to pacllce clinical medicine kI Be. 

D I am a GIIflB/aI Precllllaner 

D I am a apeclaist In 

Medical Praclltlaner Number: 
, . . 

This report (and attached docul11llnls) conlIIins my findings III1d consIdlllllCl opinion al thl5 lime, 

sJgrwun I D~ (Y'fYY - OD) IT-'OphGno 
Fox I E-rMlI_ (opIIaMIJ 

PrInII SlanIp __ 

'. 
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Q I Mlnlsuyoi ( 'It,. Hauling and 
"' ;... Social Dcvdopmmr 

" 

PERSONS WITH DISABILITIES 
DESIGNATION APPUCATION 

• SECTION 3 
ASSESSOR REPO.RT 

n. ____ an-_ .. __ ... -..rttr.,ond_be_ ...... pu_o�~IIIe~-_"" ____ 'I1Io-. ___ al..-_ ... uIljC ..... ,..,-.alIhIF_oI 
___ ~oIPrw.yAI:I." .... -""1~ __ _. ..... _.,II1II __ ..... -_
~ __ c..r.. 

rhls Aisassor Report Is to be comple .. d by one of the following prescribed professionals: 
\1edical PracUlioner, Registered Psychologist, Registerad Nurae or Registered Psychiatric Nurse, 
)ccupational Therepist, Physical Therapist, Social Worker, Chiropractor or Nurse Practitioner. 

rhe purpose of the Assessor Report Is to document the Applicant's Impalnmml5 and their Impect on 
JIIrformsnce of DaDy Uving Activltiss as defined In the Regulations pursuant to the Employment and 
~ssistaRce for PeI30llS With Dlssbllilies Act. The Applicalicn Is !!!!!..Intended to assess employabUIty or 
locational ablllUes. 

rhls section should be completed by 8 prescribed professlonll having. history of contact and recant 
!lCperience with the applicanl Pl .... complete this section basad on your knowledge of tha 
:t.ppllcant, ob .. rv.Uons, clinical datil snd experience. 

~Iease answer aD questions complelely as this wII assist the Ministry or Housing and SocIal 
)eveIopmenl, Health Assistance Branch, In determining whether the applicant meels !he criteria for 
Jasignalion as 8 person wtIh disabilities. 
11e cqntenls of this report ara confidential, but are subject to the following understandings: 

:0: 

• the report will be shared with the applicant, 
• the report may be ahBllld with the Physil;ian completing Suction 2 of this application; 
• the report will be shared with the Employment and ABsilllence Appeal Tribunal If an appeal 
. Is Initiated regarding eligibility for the Pemons with Disabilities (PWO) dasignation; and 

• the report may be reviewed by a prascribed profeasional consulting with the Ministry of 
Housing and Social DevelopmenL 

~ayment wUl be made In accordance with the rate estabUshed by the Ministry of Housing and Social 
)eveJopment provided that 

I. The Application process has been Initialed by the Employment and Assistance Centre as Indicated 
by the Office stamp and Signature on the cover page of this Application; and 

!. The Prescribed Professional has fully completed Section 3 of·the Application. 

=~~for physicians completing this section are paid through the Medical Services Plan. Other 
)( \ed ProfessionaJs. completing this section may submit an invoice in the amount of $75 to the 
Al.~.j of Housing and Social Development at the following address (please use tear-off Invoice on 
J8ge23): 

Ainislry of Housing and Social Development 
iealth Aulstance Branch . 
'0 Box 9971 Sin Prov Govt 
lidorla, B.C. V8W 9R5 
)leaSB keep a copy of the fully completed Section 3 of this form until such time as you receive payment 
or your fee. 

Assessors having questions reaalIling this aDD/Iestion msy contact the Heanh Asslst~nce Branch, 
Ministry of Housing and Social Develooment st 1-888-221-7711 :" 

__ ASSESSOR Page 13 of 23 
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PROGRAM DEFIHJTIONS 

DeelllnMlon of PeIaona willi IllAbllIIn (PWDI 

FOIowIng • .n __ cllM MCIIonIn IIW ~nlll\d AuIIIanca far Pemons Wdh Dlublllbn ACT IIlaI .. " aul .... crilllrill 
lor de&lgnallan ... ",18MI will dIabIiIIIL 

21t) In .. .clan: 
"p_~I·""_"'-_MIng; ·deII, living acUvIIa .. ha .... pracribId ...... ng; 
• ... I.U .. dwIca· -... dewlcoo dalgn.lto.NbIe • peraon to perform. d.1Iy ivIng IICIivIIy IhII, 
'--cI. __ III arfh,alcal ~nl,'" pel8Ml" 1InII .... to ... rtonn. 

2(2) The mniIIIIr INl' dIaIgnII" ... ,... Who .... rudn.i111 ,. .. at age ........... 0IIIh dlubllllu lor ilia purpo ... aI 
1IiIM:r.IIIa .......... _!lid hi ........... hu. _ ...... rUl orphyslcallMPAIRMENTlhII1 

II) In ... ap\niDn cI ........ 1 pracIlIionIr II....., III CClnUnull for., Ie. 2 ,. .... and 
• (II) ..... ap\niDn cI. ~ pnIIaIianII 

(I) dlnlc:llrand~~Iha....-."a abMy ... pert""" DAILY LMNG 
ACTMTIES .... 

(A) c:anIbIauoIr. or 
(8) ~far.......ad I*IodI. ard 

(8) _ • '-* cI U- .uicIIanI. ilia .. ~ raquIraa blip ... perform U- M:IivIieL 

2P) Farllla pwpaaaar .......... (2). 
C.) • .,......_ .... -. ........ \mpMniIiIr ........... p.-.wIII • ...nllllcbanllr.and . 
(II) • .,...... ...... _1n ........ 1II. 1liiy IvIng adIvIIy I ... _III perfarm II.Ihe ........ ,.qWra 

(I) ............... . 
Ii) lllaalgnllCllnl_ ar ~ar_r...-.. Dr 
(il)1IIa ..... cI .. .-..-anknaI. 

2(4) The ...... ma,racInd .dnIgnaIDn undarlUbMdlan (2). 

The faIaooIng .... _ cI. 81C11an .... ~and AaII ...... 1or "--willi DIIaIIIIIIIs REGUlATIONS. 

21t) Fare. ~ cI ... Actandlhla~"'" JIving acIIvIu.a", 
(.) In ............................ _phpblknpairmanlar. __ manJaI.....-maRl, __ lllalalkMlng 

2(2) 

-=-= 
(I) ~-. ...... 
Ii) managepe ..... nna.-, 
cal ahapJar ...... Meda; 
eN) 11M PIII* or permnaI DrwpaIUJian 1adIIIas: 
(v) parfonn~ III ................... p'-of ... Ide ...... _.,...,. unIIaJycandlllon: 
IvI) ............. lndoanIand~ 
IwII) parIann ........ hwiena and HI! c:arw: 
(vIII)_ .................... -

(II) In .... Iian III ......... WIIcb ...... _ IMIIIaI knpUmanl, 1ncI_ ilia IDIIawing 8CIivItIw. 
(I) ....... dKIaiana abauI ... _ ac:Jvfties. _ or In_ 

Ii) raIaiIt ID, COIIIIUIicaIa or iIIe<ad wiI~ aIhanI ~. 

Far II1II ~ cI Ina AI:L • .....- prvl.DIana .. me.no • persarI """ II 1WIhortz.d under an anacJmenl ... 
p_ .... pra!aalan of 

(.) ....ral pracIIIIonM; 
(b) 1IIIIi-pqt:IIaJ:IJIiG: 
Ie) ,euI-""'" Dr r-e_d pal::hlalric ....... : 
(d) occupaIIonaI DwapiII; 
la) IlhJalc:llIhenpiII; 
If) aocaIlIDIkar. 
III) cIWopracIar. ar 
(h) nuru pnIdiIionar. 

- ASSESSOR Page 14af23 
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-LIVING 'ENVIRONMENT :':.' :-Jt' ~ . .. "~r-:;' ... -:j::: ':~:_.~.:. '''~ .-: .• \. ~;'. I· ... ·.:· •••• :. ,,' : .' . - .' 

(-') \he Applicant live o AIona? o WIth Family. Frlendl. Dr Call1glver? o In a Care FaciUty? 

"', .: . 
~1jjEN:r~10~y.tJXsiC~t.IfdP.~1~M~·N.t§il.~'i.~i.t~.~:;;;'J;i;.~gc. ~~;,.;~;.~;,~~=. ~ 

mpaimHlnl·,..1ou or abntItm .. y 01 psyr:hologlcal •• n./omI:::.:t!hyawg/ca1 a/tut:/u,. or funelioning causing. 
1S/JiclIOllln file dry to funr:llon lndapendanUy, .tI'eclIN!Y. • lely 01' for. ,. •• onable duration. ~ List diagnoseS from pg 8. Briefly 

expand on a condition if you think 
helpful 

Wh.t .... 1IIe .ppIlCllnl's mental arphyalCIIllmpalrm.nlathat impact hlslh.~ 
D.11y Uvlnll atllvHI •• 'l (lid.' .u~mel)l). . 

Example: depression with suicidal 
deation; trCiumatic brain injury with 
ight foot drop and (dam) right hand • Ability to Communicate 

.. 

P ..... lndlClltathe IIMII i of ability In the fallDWfnll J 
... 

.raaa: i 
Speaking 

Readlng.-
Writing '-----.:. 

HII.rln9~ r--
"'i~ Coll1ll'ltlnlll: 

............ 
I. Mobility and Physical 

~ Ability 

Ili Indlcallllhe 111I_nee 
raqulrad ral.tad til 
Impalrrnant(.) Ibl' dtr.ctJy ~ i II .... trict thl Ippllcant's ability 
to manallaln till foll_11III r Ii arau. CI!I~ III Sblllel!!X. 

Walking IndDara 

,- '.'lQng DUIIIDOra 
-/ 

\. ,hng 5IaIrI • 
-l....._ ... 

Standinp 

Wiling 

ClInyI:Ig end halcling 

Cammenll: 

J; 

~ ~ 

~ 

F 
}1 

~ it rill it I· 

I'~ 

" ....... 

Elmlaln I DeICllbe 

~ r--

---

i 
r 
paralysis 

Speaking - sometimes brain injury. 
stroke or mental health can cause 
slurred or slow speech. problems 
word finding or, as on pg 16, other 
anguage problems (echoes pp 10-I 

~r-I 
and 16) . . 

Reading and writing - vision. 
roblems? painful hands? 
ntelle~ual impairment? 
earning disability (dyslexia, 

. 

i;mlnln and ,,,,,,r.Ifv .. ~"I._ dowl""',, 

'" ............ : 

_ ........... 

" -........... 

"'-
~ 

"" 

p 
i 
I 
ADHD, etc) 
I 
i 
s person functionality illiterate or 
nnumerate even in their 

1 st language? 
( echoes pp 10 and 16) 

~ 
opllGdlc: bOlla"' ... mp.inDonL' 

2eontilWDus .1I1IIn .. ·..,... III..-.g IIgnIIcanll10lp mall Dr" 01 ... _lor .. 

_~ ASSESSOR Page 15 of 23 

. ( 
earing - communication 

echoes pg 10) " __ ._. __ D __ ~'_M __ .~~_''''''''''''''_'~ 

~efer back to pp10 Part D. 

--. 

Examples: 

If person can walk max 5 
blocks before having to rest. 
explain umax 5 blocks and must rest" 

If person 'typically takes 3-4x longer 
than normal to move about. write 
that on bottom under ucomments· 
and say why. 
Example: moving about takes 
3-4x longer than normal due 
to pain. fatigue. and severe 
shortness of breath 



B - MENTAL'OR PHYSICAL IMP.AIRMENT (cont'd) : ,~: , .... '. -.: .OJ 0i..:. 

Compl.l. It.m ... for.n AppUcanl wllh .n Id.nllfi.d m.nlallmp.lrmtlnt or br.ln Injury. 

4. Co"nltlv •• nd Emotlon.1 Functlonln," 

For Nch llam Indlal.1II whal !leg'" th. eppHc.nl-. m.nl.'lm/M1rmMl or brain Injury IEldcl5 or Impac/S 
hlslh.r 'uncUanlnll. 

"'mpar:t" ~/.orllc or ImpaCI""'" ov.r tlml, 
pl .... .."IaIn In rh8 commenl.acllon b./ow. NDlmpact 

Bodily functions (e.g .• .. ling ~rnr, IDII.Unll probIeIM. 
noorhllt1i.ne sleeD dislurtMnt:e . 0 
COnsciDIISIIIIIIS (8.11., alienllllon, UllldfDWSY, COIIfuIJonJ U 
EmoUa~ (II.g., ur:esaiIIB or~te .,,1Cie1y. dlP/'Wlion, .'e.) 0 
Impulse conbDI (11,11., inability /0 aIc¥J doing some/hlng or '-"ng /0 
,../a rJo/ntJ _lhI;"" 0 
Inslghl ~r.m~=~.II.'poor==1S of .. " andhNlth r:tNIdltlon • ; allln , unaar. 1M 0 
AllenliDnfcaJcenlrllllan (11.11. ~. unabItJ 10 mlinllil 
r:tNIr:enlJelJon. Door man IeIm 0 
~ ( •• g., pIennIng, OIf1M/DIt1'.'fIuetlcllIfI. eblftlct 

" .. ~ 0 
Memory (11.11. an Ium,.w lnfannllion. nemu .tc. end then 
tacaIIlhIII 1nfDnneIJon' - _-INnHtd feds' 0 
Motivation ('.11 •• lar:k of 1nIIIafve: Io.a allnlerrJaI) 0 
MolDr ecllvlly (11.11 .. Im:tuMd or rllt:tuutl gOlll-otienltld ecIM/y; 

0 co-ordinalion, lar:k at mowman/, agbfon, litu~ or ~ 
actions; blzMrrJ behellloln. Ulmlllllnalon) 
LangUllllll ('.11., expruaJan ar~ prob/Ima- .. g. 

0 /n1bllJly to 1IJdentand, u1nIme~. mute, IlIc1ng rpeer:h. 
rJj"""'enizelion of~' 
~=~ &ymplams ( .. g~, dIIIusIIm, hlIIlur:inBtians, 
d nIzad lhinklna; ell:. 0 
=Ineu~~~.(e,g., viaU~r-u.J1lfD/II8IIIS: amolor mzr. ctiabMlu. ele. 0 
Other amollonal Dr menial pnIbIerna ( •. g., ha51111y. IIlIp/';" below) 0 
Cornmenll: 

, 

ASSESSOR 

.. 

Impaclon Deily FuncUanln" 

Minimal 
Impact 

0 
0 
0 
0 
0 

. 0 
0 
0 -n 
0 

0 

0 
0 
0 

Mod.rala M~ior 

. 

". 
0' 

Impaci 

0 
0 
0 
0 
0 
0 
0 
n-

-0 

0 ., 

0 

0 
0 
0 

Impal:I 

0 
0 

0 
0 
0 
0 
0 
O 
0 

0 

0 

0 
0 
0 

Page 160f23 

List any mental health conditions, 
. brain Injury, stroke or learning 
disabilities up here as dr might 
skip page thinking impairment 
means only psychosis 
or vegetative state. 

Hint: Look back at pgs 15#2, 11, 
and 10 #5 and 6 

Our experience is that if dr 
has diagnosed any mental 
impairments or brain injuries 
on the form and there aren't 
at least 4-5 major impacts 
indicated here, lhe form 
will fail unless there are 
severe physical conditions 
creating a number of 
continuous restrictions 
and need help. 

( 

/' 

Clarify which bodily functions, (. 
emotions, etc are affected 
when ticking boxes 

Comments section: 
If applicable mention suicide 
attempts, literacy problems 
(in first language if ESL -
remember the direction on 
pg 10 #5), anger mgmt and if 
it's led to legal issues, etc 

'je 



c·- DAILY UVING ACIJVIIII;, .... '! " 
..-'. 

I. 
~ 

. 

In!'~t- the .... a1IInca 

:/1 

JI . !t; .~ r.'ated tD 

J III, "ant(.) th.t i( It} dirlictly ,..trlct the 
Ippllc:ent'. ability tD 

It .E m.n.ge In the fallDwing 

JI .... 15. ~1!1"k IlIlbllllIlZbc. III Jj jl .. ! ~laln I DelcritMI 
nil , • .:-=-'" ,~, ",. 

~=~~"""""'"'' 
1.Dreulng 

._._n_ .. 
3. Bathing 

• ToIlaUng 

.Fllllding 

• Regu1a18 dietS 

· Tmnaf.,. (Waul I • bad) 

• chair) 

~ -~ ~ • . ~ 
1.Launclry . 
2. Basic Howekeeping 

;~lP:. 

1~ to 8nd from amr. .• 
2. Reading priceI; IllllIabeII 

.MIking t chaic8I 
. 

!.yil1(J 

;I!~rne 

COI11IRIIRts (including s-dut:tiplilXl oIlhe type II1Id .moun~ of "s:JistBnt:8I'111~ .nd identiliClltion of any I8fs/y 

3 p• IIDd1c 8UIIW1Ca ...... 1D .. _1or1ignllicarC hIIp for an -, _ altho limo .. _ be" _ ........ _..q_ IWp _ ID .... 

• pIIadic: ..... "'II1Io~ . _ .. _ ..... _ . 
4CoftUnua .. ..-......... IDIIHdIng oIgr&artholp .... ,"' oil of .... _lor on d-oIIr. 

5F"'_". __ IOIIIIng_~brl!lljar_'-In.lIIIgbe_. Page 17 of 23 
-... ASSESSOR 

Additional comments section: 

'. 

If client needs an assistive 
device or needs periodic or 
continuous assistance do 
not tick 'independent' 

Dressing - help with 
shoelaces, buttons, zippers, 
pants, sox, chOOSing what 
to wear, reminding to 
change dirty clothes, etc 

Grooming - help with toenails, 
shaving, hair, reminding to 
groom, etc . 

Hint - Info on this page is an 
expansion on pg 11 

Instead of writing beside each restricted ADL how much longer it takes to do, 
consider covering everything off with a comment here, if applicable. Example: 
Moving about and accomplishing tasks generally takes 3x longer due to 
pain, fatigue, balance, an~ cognitive problems 

... 
Repeat info on frequency and intensity (e.g. Significant ongoing» 
of help needed with specific PLAs Example: Always needs significant 
assistance with dreSSing (shoelaces and buttons), grooming (foot care), 
laundry, hopsekeeping a~ shopping. 

If client needs to use an assistive device for most ADLs (example, a cane, 

C' wheelchair, wrist splint, leg brace, back brace or back support elastic) mention it 
Jere and don'f forget to tick off 'assistive device' for each applicable ADL. Safety 
issues to mention ~ere could include fal/s, economic explOitation, (cognitive 
problems), etc . 



C -'DAILY~A"'lv'""ii (cant'd) .' .... :': .,:: ....... '. . .: :. :. .... .. 
•• ":._ ...... 0 • . 

i Indicate lb .... Iatane. }1 , 
required l'lltet.d tD 

Ii I 
. 

Impalrmant(5) that ,I 
III 

dil'llc:tl, l'II.trlct the 
applicant'. ability to ., II manage In Iba fDllowlng d iiI are ... Check .11 thai applv. 

hl ~- Exolaln , Describe 
;-..o~ =,;; ;':"J;};.;.~!, = 

1. Mnl PIan~lnD 

2. IOparalian 

aCooldng 

~ 
1.Bllllking .. •. 
3.PaylWll 

1. FillinglRllIiing ~ 

2. Taking as cIJwcIad ~ 

1. Gelling In 8IId out ole ~ 

vahlde 

2. u.mg pubic tranIII 
(.w- a1l8ll81118) 

3. Using tranall ac:hedules 8IId : 
arranging IranspartaliDn 

Additional cammanta r"t:Iuding l/'dut:rip/i0ll of the type IJI1d amount 01 essar.nce requlmd lind idBfll/ficalion 01 any safely 
Issues): 

. ASSESSOR 

Additional comments section: 

• 

. . ' 
u· 
I' 

Page 18 of23 

'. 

Meals - need someone else 
to prepare meals or help 
with some aspect? 
Need help of assistive device 
like wheelchair and adapted 
kitchen. wide grip utensils, 
electric can opener (arthritis 
in hands, etc), etc 

Paying rent and bills 
- need cane to stand in line 
- pain restricts ability to wait 
in lineup 
- need .reminding 
- need help reading, under-
standing, remembering to 
pay, follow budget, etc 

Medications 
-see above 
- methadone program, 
blister packaging .. 
difficulty opening pill 
bottles, encouragement, 
etc 

Hint - info on this pg is 
an expansion of pg 11 

Transportation 
- bus ramp. seat, difficulty 
standing and hanging on, 
standing at bus stoP. asking 
and follOwing directions, etc 

Instead of writing beside each restricted ADL how much longer it takes to do. 
consider covering everything off with a comment here. if applicable. Example: 
Moving abQut and accomplishing tasks generally takes 3x longer.due to 
pain, fatigue, balance. and cognitive problems 

Repeat infoJon frequency and intensity (e.g. significant. ongoing) of help needed 
with what s~ecific DLAs iA...brief form . . 

f 

c 

( 

I 

i( 



c.- 'DAILY LIVING ACTIVITIES,(cont'd .• _, ~ .' .. ":',!:..' ...... .. .... :" :--....• ' ,'.:. ",', .'\, .... 

liocl.1 Func1lpnlnA Only compl.l. this If U. Applicanl has .n Idenur .. d menial impairmenl,lncluding brlln Injury. 

\ble to d.v.lop ,nd nwlnlaln 
elallonshlpa 

nII~ app~1I1y wIIh aI/1era 
'e.g.. undlnllndl and rapandilO 
loclal cu .. :probl.m 80IVIISi In aodII 
::on!exl) 

Jucrlbe how lha m.ntalimptlrmenlimpacllllha .ppllcanl', rwllllDnahlp wIIh hldJ.r. 
IlIIIIIIIdl ... aoc:lalllllWDric (partner, flllllly, fIf.ndl) 

] gDOd funcllDnlng - poIIUve Rllallcnlhlp5: _rIIvaIy CDII\rIJuIes to !hili! lBIaUanlhlpl 
] ITIIIIQInaI funcIlonlng -lillie IIgnlllcllnl padlcipalianlcammunJcallon: IIIlal1anshlps DfII111 mln!mal.nd lIUc1uale In quality 
] .VBI)' dillrupled funclIanlng - aggruIion II' libuse: majar wlhdrnrc aIIm! IIIjeCllld by DlhenI 

exlendllCllocJlI networka (n.lllhbourhood conllclll, 'eqUIIlnllnca, .torekHpara, pubUc 
offIcI.ls, .lC.) 

] g:lDd funclianlng - poIII/ve 1n1emc18 In amnamlty: DfIIn p.ucipa\llS In .cIivIIles WiIh other. 

] margin.1 funclJonlng - tlUle m';" !han mInimIIl ads ID fulft!! liuic IMIIIdi : 
J~)disruptlid funcllanlng - overly, disruptive behaviour. major IllCilllIIolalion 

:DL.,ts: . 

'the .ppllcanl r.qulrea h.lp, aalndlClllld .boVII, pl.au IM.crib. the .uppolfl.upervlalon 
aqulred which would h.lp to m.lnllin hlmlh.r In the community. 

,ddlUonll Comm.nll (Includlnlll~nrmc.tion of .ny 51fflty luua): 

ASSESSOR 

\ 

\ 

( , P, ' 

----Page 19 of 23 

, 

ongoing counselling? 
supported Jiving? 
24n supelVision? 

SUicide? economic or other 
exploitation? violence perhaps 
due to their own anger mgmt 
problems or lack of social ' 
skills? total social isolation? 



.D - ASSISTANCE PROVIDED FOR APPLICANT - .. , 

~IIIIIID5i1 RrS!!tllllllllll! S!lhlt RlS!RII 

The hllp requl .. d for dan), living Iellvllil' Is provided by. . - o Famly o Hllalll Aulhortly Prol.nlonals (11.11., NUI1lll) o CommuniI}' Service Agllncltll 

o Friends . 0 VoIunlHr& o Other 

Commenla: 

If hilip Ill8qubwd bulthera III noneaVil/able. pleasa dncrlbe whatalsillance would be nBcasllll)'. 

~ 

~I.tlllna Rll!.l!IsII!! 1!113I1I1iI1! Ih! I!I! II! 61111ltvII2II!!llili -
Whm equipment Dr davIcu doas \ha AppIcanllllUllnaly UIe to help compenDia for hblhar Impalnnent? 

Chack IJ') apPrDpriala Jlamte): 

Deana o UftInli davies D Fa.dlnll davies o Communlcallon davle_ 

~ OCrutch .. o Hapllal bad o BllIlthlnll davlca o Inlarp .. dft .. rvlea 

OWaikar o Pro5thaala o Commoda o Tallatlnll aids 

OManuai 
Wheelchair 

o Spllnta o UrololllCiI appllines 0 Bllhlng aida 

o ~c::rChair o Bracae D OSlomyapplianca 0 Other 

o Scootar .:: 0 Spaelally d •• lgnad adlpllV1l houslnll 

Please provide delllls on any eq~enl III' devices UIIad by the appllCllllt 

-
If oqulpmlnl is reqWed but is nDt CU1TI!n1l}' being used. please describe !he IquJpmanl or device thel is needed: 

Assl!llnB! I!rovld~ !!l A.slll!!nc~ Anlmlll 

Does thl applicant hive an ARlslance An!maJ? DVea DNo 
If yel. pIea.e spacify .lther thl! I1Ilura of ilia asaistance provided by !hI! anina! or \he need: ,. 

.. . . 

-- ASSESSOR . Page 20 of 23 

\ 

\ 

.. , 

. Hint: Refer back to pp 9, 10, 
11,15,17,18 but remember 
that on this page devices 
are separated into two groups 

c 

c 



p~p·~.pravlde any RdillanaIlnfannallon lllal mill' bentlev.nlla underalandlng Ihe nalure and 
~( f 11111 appGcanl's inpaltmllnlllnd lis eNect on d.Jly living activItla., 

Additional information section: 
See pg 12 also 

MIIIt eppl'DllChlle and lnfannaUon aaun:as did you usala CDlllp .... this form: 

o aI6ce kUrvlawwilh appIicanl 

o homII .. ~ o alhllr_nla(ipIICIfy) __________________ _ 

o 1l1aIchart1nfannabon(.peclf)? __________________ _ 

o famllylfriendslClll8glval5(lpeclfy) _________________ _ 

o alhllrpmflSSianals(lpIICIfy) .... ___________________ _ 

o cammunllyll8lVicu(apeclfy) __________________ _ 

o all1er(spacIfy) _____________________ _ 

1 ... , .. 2-------....."...----------------
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, 
Hint: 
Review thE{ form for consistency and possible missed diagnoses such as brain 
injury, lean\ing disability, back problems, etc Does the data make sense? 

Examples: 

You've ticked that client can lift less than 51bs and then indicate client has 3 year 
old child, the adjudicator might w~nder how the client manages to care for the 
child if they can only lift 5 Ibs. HQw resolve this? Perhaps tick off next up box 
(15 -351bs with strong comment that client experiences severe exacerbation of 
symptoms such as pain, fatigue or short breath after lifting and needs to rest to 
recover) • 

You've ticl<ed off that person can comfortably climb only 2-5 steps; however, 
client lives in 3 storey walk up apt with no elevator. How resolve this? Perhaps 
tick off u5+D steps with strong comment that clienFs symptoms such as pain, etc 
are exacerbated after climbing 5 stairs and needs to stop and rest and takes 4x 
IOI1.,ar than ruarmal to do. 



. G"."CD-=nm:tdr-v OF CONTACT;'" . .. . ' ~-.. ..... . 
'0' • -. . 

1. Is this ycur lconlact l appUcanl? OVa oNo 

2- How long have you known lid. . .,.. 
3. Haw allan have you AWl this peIIDII m \he Iu' year? 

D Once D 2· 10 lim .. D 11 or IIIQIII tim .. 

... BrieRy dllSCriblllhe type and duraUan of 111. JllDllram or seMcea you or your organization are 
providing or haw provided to u,e .ppIIcanL 

--,:'It,n 

I, ,ama " pracllclng In 
British Columbia." (-"'~~.J 

• em reglslllred wIIh a prafeulDnaJ regull\Dly body: DYa DNa 
Name of reguialDry body: 

My reglslnl\lan number 15: 

I am employed by: . 
D lell-ernplDyK; PfI'n!Ie paclice 0 A Health AuthcxIly 

D Other amp.r (pIAn lpecIfy) 

ThIs repcxl (end atll:hed documlInU) conlSlns my lindlngs lind consldllfllll opinion IItll1lsi1imll. 

SIgnaIIn J Dale (lTYY - go) roilphDnO 
Fa J E ...... ""- (opIiCIIIIQ 

; 
: 

Prtn;I/S-..Addraa 

, 
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If client has been at same 
clinic or this dr has taken 
over practice of client's 
previous doctor say so 
and show time with same 
clinic or practice 

, , 
;i 
'i 
~ , 
" 

ie ; , 

" i 



:HECKLIST ~ APPLICANT CHECKLIST 

o Have you c:amplelad Saction 1. Applicant Information? o Have you IUd and algnad U. decIalallon. Secllon 1C? o Has ilia Phplclan Rapart, SecIIcn 2. bHn complellld and .Igned? o Has the Aueuar Rapol1, Saction 3, lIMn CIII'I1plellld and .igned? o DId you lIMp a photocopy for your rKDIds? I . 

o DId you .. member III Include any addwOnallnlannallan you Wlnt conSidered? o Has praaf 01., autharIIy III act on bMI .. , 111l11li applicant lIMn allaChed? 

] 110 you wish 10 be nollfllld when your application Is .. celvad by H •• lth A .... tanc. Branch? 

If eo. pi .... d1ac:k her. and ~ ilia form below 

J Uai!Jg the enclosed selHddraud anvaIapa. pluM mal your completed appUl:lllIon 10: 

Health AillsIanI:e BIwK:h 
MInIIUy of HOUIIng and Soda! DavaIopnent 

PO Box 8l19li Sin Prav Govl 
VicIaIta, B.C. vaw IIW9 

__ Page 23 of 23 ._--------_._-------------------------------_.--
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' . 

It's useful to check these two 
off and have confirmation of 
receipt sent to your client in 
care of yourself to verify 
HAB receipt of form and 
calculate adjudication time. 



~ BRITISH I Ministryof 
....-COLUMBIA Social Development 

PERSONS WITH DISABILITIES 
DESIGNATION APPLICATION 

SECTION 1 
APPLICANT INFORMATION 

You may have someone help you complete this Section of the Application. 
Important Note: You MUST sign the "Declaration" on page 5 of this form in order for 
your application to be processed. 
A - PERSONAL INFORMATION 

you need help 

g-/Yes D No 

B - DISABLING CONDITION 

Social Insurance Number 
(optional) 

If yes, what help do you need? 

Date (YYYY MMM DO) 

This section provides you with an opportunity to describe your disability and the impact it has on your life. 
You are not required to complete this section. If you do not complete this Section, your application will be 
considered based on information provided in the PhysiCian and Assessor Sections of this Application. 

o I choose not to complete this self-report. (Please proceed to Declaration on page 5) 

Note - If more space is required, you may anach additional pages. 

1. Please describe your disability. 

_ S02883(11106113) EII'ec:IIve July 2011 APPLICANT Page 30f23 



B - DISABLING CONDITION (cont'd) 

2. How does your disability affect your life and your ability to take care of yourself? 

7 I 

'\ '5 

S02883(11J06/13) EtI'8dIve July 2011 APPLICANT Page 4 of~ 



B • DISABLING CONDITION (cont'd) 

C - DECLARATION AND NOTIFICATION 

I . 
• , am applying for designation as a person with disabilities as 

for Persons with Disabilities Act and I declare that the set out in the Employment and "~.;tI.;J"I:I' 

information provided in Section 1A and 18 is true and complete. I understand that I will have the 

opportunity to review completed Section 2, Physician Report and Section 3, Assessor Report before 

submitting the completed deSignation application form to the Ministry of Social Development. I 

understand that the BC government may verify the information in Section 1A. Section 2 and Section 3, 
... ""'it""' ........ i ... '''''' and confirm my eligibility for the designation. 

Witness Signature 

fu~ M4f'9VJ <9) £ cc- tY) 
Date Signed CfYYY MMM DO) Witness Name (Please Print) 

~oy 872 /2-/8' 
Witness Address & Telephone 

* If the Applicant is incapable of signing this Application, it may be signed by a person who has 
legal authority to act on behalf of the Applicant as applicable under provisions of relevant BC 
legislation. for example, a committee, or a person with an enduring power of attorney. If you are 
signing on behalf of the Applicant, you must state your legal authority to act on behalf of the 
Applicant and you must attach proof of that legal authority (for example, a copy of the ~urt order 
naming you as Committee) to this Application. 

My legal authority to act for the applicant is ________________ _ 

NOTE: Proof of Committee, Power of Attorney and/or Parent/Guardian status must 
accompany this Application. 

:11J1l6113) ElYiIctIve July 2011 APPI .t' A k'''' 



·~~Sv".f.r~'AP~ICANT'S PHYSICIA~~~~ o(;e r dR.. 
r------------------------------.. ~--------~~~--------------------------------------------~ 

I A - DIAGNOSES 

Specify diagnoses related to the Applicant's impairment using the diagnostic codes below. 
"Impairment" is a loss or abnormality of psychological, anatomical or physiological structure or function 
causing a restriction in the ability to function independently, effectively, appropriately or for a reasonable 
duration. Please Include additional information as required. 

Date of onset, 
If known 

Diagnostic Diagnosis (e.g. location of paralysis. type of respiratory 
Month Year 

or heart of 

1. 

2. 

3. 

4. 

5. 

Comments: 

Infectious and parasitic diseases 
1.0 Other 
1.1 HIV 
1.2 AIDS 
1.3 Hepatitis 
1.4 Hepatitis C 

Neoplasms 
2.0 Neoplastic disorders - other 
2.1 Lip. oral cavity & pharynx 
2.2 Digestive organs & peritoneum 
2.3 Respiratory & Intrathoracic organs 
2.4 Bone, connective tissue, skin and breast 
2.5 Genitourinary organs 
2.6 leukemia 

Endocrine, nutritional and 
metabolic diseases, and Immunity 
disorders ~ 

3.0 Endocrine disorders - other 
3.01 Immune disorders - other 
3.02 Metabolic disorders - other 
3.1 Thyroid disorders 
3.2 Diabetes 

Diseases of the blood and 
. blood-forming organs 
4.0 Other diseases of the blood 
4.1 Anemia 
4.2 Hemophillia 

Mental disorders 
5.0 Other mental (please specify) 
5.1 Delirium. dementia & amnestic & other 
cognitive disorders 
5.2 Schizophrenia & other Psychotic disorders 
5.3 Mood disorders 
5.4 Developmental disability 
5.5 Anxiety disorders 
5.6 Somatoform disorders 
5.7 Personality disorders 
5.8 Substance-related disorders 
5.9 Pervasive developmental disorders 
5.10 Eating disorders 

EIA2883(05lO7108) 

DIAGNOSTIC CODeS 

Diseases of the nervous system 
& sense organs - Neurological 
6.0 Neurological disorders· other 
6.1 Epilepsy 
6.3 Brain tumors 
6.4 Parkinson's disease 
6.5 Cerebral palsy 
6.6 Paraplegia 
6.7 Quadraplegia 
6.9 Other paralysis 
6.10 Myasthenia Gravis 
6.11 Muscular dystrophy 
6.12 ALS 
6.13 Alzheimer's disease 
6.14 Huntington's Chorea 
6.15 Friedreich's Ataxia 
6.16 Multiple sclerosis 

Conditions of the nervous system 
& sense organs· Sensory 
7.00 Sensory disorders - other 
7.01 Blindness 
7.02 Visually impaired 
7.03 Deafness 
7.04 Hearing impaired 
7.05 Organic speech loss 

Diseases of the circulatory 
system 
B.O Cardiovascular - other 
8.1 Ischemic heart disease 
8.2 Recurrent Arrhythmias 
8.3 Valvular heart disease 
8.4 Congenital heart disease 
8.5 Cardiomyopathy 
8.6 Chronic venous insufficiency 
8.7 Peripheral arterial disease 
8.8 Cerebral vascular accident 

Diseases of the respiratory 
system 
9.0 Respiratory disorders - other 
9.1 Cystic fibrosis 
9.2COPD 
9.3 Asthma 
9.4 Emphysemia 

PHYSICIAN 

Diseases of the digestive system 
10.0 Digestive disorders - other 
10.1 Peptic ulcer 
10.2 Chronic liver disease 
10.3 Cirrhosis 
10.4 Crohn's disease 
10.5 Colitis 

Diseases of the genitourinary system 
11.0 Genitourinary disorders - other 
11.1 Kidney disease 

Diseases of the skin and 
subcutaneous tissue 
12.0 Skin disorders - other 
12.1 Psoriasis 

Diseases of the musculoskoleta! 
system and connective tissue 
13.0 Musculoskeletal system - other 
13.1 lupus 
13.2 Rheumatoid arthritis 
13.3 Arthritis 
13.4 OsteoporoSiS 
13.5 Ankylosing sponclolitis 
13.6 Degenerative disc disease 
13.7 Scoliosis 
13.8 Fibromyalgia 
13.9 Scleroderma 
Congenital anomalies 
14.0 Congenital anomalies - other 
14.1 Chromosomal abnormalities 
14.2 Fetal alcohol syndrome 
14.3 Thaldomide syndrome 
14.4 Spina Biftda 

Injury and poisoning 
15.0 Injury and poisoning - other 
15.1 Traumatic brain Injury 
15.2 Amputations 
Other conditions 
16.0 Other 
16.1 Chronic fatigue syndrome 
16.2 Sleep apnea 
16.3 Environmental sensitivities 

Page 8 of 23 



. B - HEAL'rH HISTORY ...... 

1. Please indicate the severi!x of the medical conditions relevant to this person's impairment. How does the medical - :;....;;.....,. 
condition impair this person? Test results and other reports or findings may be used here where appropriate. 4 _ 

{ 

5.3/s.r 

rI l-> J 

2. Height and "weight (if relevanYto the impairmMt): 
v 

Height: Weight 

3. Has the applicant been prescribed any medication and/or treatments that int!!:!ereyith hislher ability to 

perform daily living activities? 0 Yes l3}No 

If yes, please explain: 

If yes, what is the antiCipated duration of the medicationsltreatments: 

4. Does the applicant require any prostheses or aids for hislher impairment? [Y.¥es 0 No 

If yes, please explain: 

- hu.,,hZf ,.uI 
,.I 

1883(05107/08) PHYSICIAN Page 9 of 23 



C - DEGREE AND COURSE OF IMPAIRMENT 
1. Is the impairment likely to continue for two years or more from today? I]..~ 0 No 

What is the estimated duration of the impairment and are there remedial treatments that may resolve or minimize the 
impairment? 

Please explain: 

D - FUNCTIONAL SKILLS 

Note: For the purposes of questions #1 and #2, ·unaided" means without the assistance of another person, assistive device 
or assistance animal 

1. How far can this person walk unaided on a flat surface? 

o 4+ blocks 0 }to 2 blocks 

L.J.t1-£~-J'-j tr~(LrGe"_,lJ.. ~ TJ;:.;> pi!'Ct/"-' 
o Unknbtm 

o 2 to 4 blocks II]./ less than 1 block o Not at aU 

2. How many stairs can this person climb unaided? 

o 5+ steps ~ to 5 steps 

cQ.t l!1\.-~.t .sft't,~ (~!L-u, ~-l"-t:.;h'J P &U'\'-' 

D None D Unknown 

3. What are the person's limitations in lifting? 

o No limitations 

o 7 to 16 kg (15 to 35 Ibs) 

4. How long can this person remain seated? 

o No limitation 0 ) to 2 hours 

o 2 to 3 hours QY less than 1 hour 

l' l;!t:\A.'''-'' 

o 3 to 7 kg (5 to 151bs) D No lifting 

~'Under 2 kg (Under 5 Ibs) 0 Unknown 

1\. 'P,ttA.4'- ..,t.fG"- > ",",,-VII..Avti0 

o Unknown 

5. Are there difficulties with communication other than a lack of fluency in English? -
If yes, what is the cause: [g/Cognitive 0 Motor 0 Sensory 0 Other 

.. 
Comments: L .. ",.;) A"'1-I·r.l~ .-.f ,.( f, v_ J-::Li/\(' c, ... / ... 1· ... A~-11.J· ~j7ttc·f j' 
C~'11 (t! 'l-j.(~,O~ Ii" r-t)t\AL ...... Ji',vt..J' .£) ~I, I ., ./.1.,.;r:,CA~} J..-..r..... :t;"rcC' e 

6. Are there any significant deficits with c()gnitive and emotfonal function? OJ;fes 0 No 0 Unknown 
If yes, check those areas where the deficits are evident and provide details below: 

o Consciousness (orientation, confusion) [}/Emotional disturbance (e.g. depression, anxiety) 

W Executive (planning, organizing, sequencing, ~otivation (loss of initiative or interest) 

calculations, judgement) 0 Impulse control 

o language (oral, auditory, written comprehension 0 Motor activity (goal oriented activity, agitation, 

. or expression) repetitive behaviour} 
g/ Memory (ability to learn and recall information) [Jj..~ttention or sustained concentration 

o Perceptual psychomotor (visual spatial) G Other (specify) -tJ. '~.J-::::' 
o Psychotic symptoms (delusions, hallucinations, .,.. ka-t:f.....-=-~ ;; 0 

thought disorders) 

Comments: 

EIA2883(OSI07106) PHYSICIAN Page 10 of 23 



E - DAILY LIVING 

Note: If you are completing the Assessor Report, Section 3, in addition to thi~ Physician Report, do not complete this 

page, (PartE) ~1'" ~ 7. J f,...rI~ ~ ~ ,~ 
~o~ the impairment directly restrict1he person's ability to perform Daily living Activities? 

riVes 0 No D Unknown ~A I If t~f1 
If yes, please complete the following table: I (f. 

Is Activity Restricted? 
(check one) If yes, the restriction is: 

Personal self care 

Management of medications 

Basic housework 

Daily shopping 

Mobility inside the home 

Mobility outside the home tr'fAI'I. , ht oJ4 
Use of transportation-+- .>ht .r-4' ~fr h€O IJ 'u 

Management of finances 

Social functioning·* - daily decision 
making; interacting, relating and 
communicating with others (this 
category only applies for persons with an 
identified mental impairment or brain 
injury). If yes, please provide details 

If yes, describe extent of 
restriction in ·comments· below 

No Unknown 

0 0 
0 0 

0 [fJ/ 0 
~ 0 0 
@/ 0 0 
0 Q./ 0 
~. D D 
G/ 0 0 
D @/ 0 

o o 

* If ·Periodic", please explain: (HOW OF"t"Et-I I\tJO Haw I.O~ 1) 

." 

(check one) 

Continuous 

** If Social Functioning is impacted, please explain: 

V"O ~4!.rM'r\' ;t &a ~d.:J ".-<.i.e''' J.,L{{t,;..yJ-l:J .flrUw!:'(f fl.(/t-<.·i.eil 

0 
0 
0 
D 
0 
0 
D 
D 
0 

D 

1 Continuous assistance. refers to needing significant help most or all of the time for an activity. j / AA..; I. Ii Y ('~ .... ~Z 
2 Periodic assistance - refers to the need for significant help for an activity some of the time as would be the case where a person requ red help due to the 

episodic nature of the impairment. I R;:-' flU 
EIA2SS3(05lO71061 .~ ~",-.A.t., : I'Jt..!A!i ".., t t-l' (' <l ~ s 1IHY~CI N t Page 11 of 23 



IF - ADDITIONAL COMMENTS 

Please provide any additional information that you consider relevant to an understanding of the significance of the person's 
medical condition. the nature and extent of this person's impairment and the impact these have on his/her daily functioning. 
(e.g., hospitalization related to the impairment.) 

/t . ~ kt · I ,> I ~ ...... 'y,,' ~ 

/Al-tA-/-J. ~ ;-
(J·)"lIJf·~( t e~J.:kZ;:vv)'.- - /U..s;.q={ ............... ....a-G\. ... ~ 
. ~ II/I .~. 

IL; 1 i ld<~V_V!:.:·~':;; 'Z!2. .£ z:za 1...11. t:J..J.~ . £h~!, l:, ~~ ,,,t,s:' 

IJ {l\.'[ - L-~fu .~~ (!U..::l:'l:. .... .l.tL~ rJ.1! f Jl:fl.1 , ,a 
(j / 

1A tUl t ".tk,(J~; e ;....".. {.~ 2Y/- . .Pt?-<~ __ £. - c:J.! C!..t"."...., ,1a:::. 

:I~r'w 'V-j t: '4" .t.c.0UJ 4(1./ k,Lb r('&<-f • . ( 

G - FREQUENCY OF CONTACT 

How long has the Applicant been your patient? ') 1"" tt < I <).-

Prior to today, how often have ~n the Applicant in t e past 12 months? 

o 0 0 Once 2 - 10 0 11 or more 

Comments: 

H - CERTIFICATION 

I, t am a phYSician registered with the College of Physicians and 

Surgeons of British Columbia and licensed to practice clinical medicine in BC. 

0 I am a General Practitioner 

0 I am a specialist in 

Medical Practitioner Number: 

This report (and attached documents) contains my findings and considered opinion at this time. 

Signature I Date (YYYY MMM DO) I Telephone 

Fax I E-mail Address (optional) 

Print I Stamp Address 

EIA2883(05lO1106, PHYSICIAN Page 12 of 23 



1. Does the Applicant live o Alone? [J With Family. Friends, or Caregiver? 0 In a Care Facility? 

Comment: II .J (L-I 

B::···~"·'T' 

"Impairment" is a loss or abnormality of psychological, anatomical or physiological structure or functioning causing a 
restriction in the ability to function Independently, effectively. appropriately or for a reasonable duration. 

1. What are the applicant's mental or physical Impairments that impact hlslher ability to manage 
Daily Living activities? (brief summary) 

2. Ability to Communicate 

Please indicate the level 
of ability in the following 
areas: 

Speaking 

Reading 

Hearing 

Comments: 

3. Mobility and Physical 
Ability 

Indicate the assistance 
required related to 
impairment(s) that directly 
restrict the applicant's ability 
to manage In the following 
areas. Check all that apply. 

Walking indoors 

Walking outdoors 

Climbing stairs 

Standing 

Lifting 

Carrying and holding 

Comments: 

i=Ynll::ain I Describe 

... '. 

. "2 

J 

1 Periodic assistance. refel1lto the need for Significant help for an activity some of the time as would be the case where a person required help due to the 
episodic nature of the impairment. 

2 Continuous assistance - refers to needing significant help most or all of the time for an activity. 

:IA2883(05I071118) ASSESSOR Page 15 of 23 



I. B - MENTAL OR PHYSICAL IMPAIRMENT (cont'd) . . ' -. 

Complete item #4 for an Applicant with an identified mental impairment or brain Injury. 

4. Cognitive,and Emotional Functioning 

For each Item Indicate to what degree the applicant's mental Impairment or brain injury restricts or impacts 
his/her functioning. 

Impact on Dally Functioning 
If impact is episodic or impact varies over time, 

Minimal Moderate MajOr please explain in the comment section below. No Impact 
Impact impact Impact 

Bodily functions (e.g., eating problems, tolleting problems, 0 0 0 ~ poor hYQiene, sleep disturbance) " 
Consciousness (e.g., orientation, alert/drowsy, confusion) C¥ 0 0 0 
Emotion (e.g., excessive or inappropriate anxiety, depression, etc.) 0 0 0 ~ 
Impulse control (e.g., inability to stop doing something or failing to GV 0 0 0 resist doinQ somethinQ) 

I Insight and judgement (e.g., poor awareness of self and health 
condition(s)~ grandiosity, unsafe behaviour) ~ 0 0 0 
Attention/concentration (e.g., distractible, unable to maintain 0 0 0 ~/ 
concentration, poor short tenn memory) 
Executive (e.g., planning, organizing, sequencing, abstract 0 0 0 g./ 
thinking, problem-solving, calculations) 
Memory (e.g., can leam new infonnation, names etc. and then 0 0 0 cV recall that infonnation' fofflets over-Ieamed facts) 
Motivation (e.g., lack of initiative; loss of interest) 0 0 [·v 0 
Motor activity (e.g., increased or decreased goai-oriented activity; 

bY 0 0 D co-ordination, lack of movement, agitation, ritualistic or repetitive 
actions; bizarre behaviours, extreme tension) 
Language (e.g., expression or comprehension problems - e.g. 

Q/ 0 0 inability to understand, extreme stuttering, mute, racing speech, D 
disorganization of sDeech) 
Psychotic symptoms (e.g., delusions, hallucinations, 
disorganized thinking, etc.) 

g/ 0 0 0 
Other neuropsychological problems (e.g., visual/spatial problems; 
psychomotor problems, learning disabilities, etc.) cY 0 0 0 
Other emotional or mental problems (e.g., hostility, explain below) 0./ 0 0 0 
Comments: 

(I _ 
. &lr· ...... t£ ~ -

t'I/ ""'II -cJ tL~(hl f..:,;;J.~~ ~, 1.--...-.;...'-.....(. V V. 

- > 

\ 
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C • DAILY LIVING ACTIVITIES 

Indicate the assistance 
required related to 
impalrment(s) that 
directly restrict the 
applicant's ability to 
manage in the following 
areas. Check all that applv. 

1. Dressing 

2. Grooming 

3. Bathing 

4. Toileting 

5. Feeding self 

6. Regulate dietS 

7. Transfers (in/out of bed) 
I 

V 

f...,./ 

(/ J 
J 

~ofJ1.. : , 

!h.u..Ja IttJA-vl", 

Explain / Describe 

/ ,. I 

I 
j"1> 

8. Transfers (onloffofchair) V V / ,,~\.A p-~ 

v V I - '''I'\..~ d .... 1.- CV) ~iU"- (0., 
2. Basic Housekeeping ," .) .. J ,L,!-o II .f)A 1_~ 

1. Going to and from stores \ 
J 

, 
2. Reading prices and labels \... / 

""'r v'-t"..-'"O .""" 

...: ...!-r. IJ A j,-f'-
r 

3. Making appropriate choices 

4. Paying for purchases 
i 

5. Carrying purchases home G / 
Additional comments (including a description of the type and amount of assistance required and identification of any safety 
issues): 

:3 Periodic assistance - refers to the need for Significant help for an activity some of the time as would be the case where a person required help due to the 
episodic nature of the ImpainnenL .. ,., . . 

4 Continuous assistance - refers to needing significant help most or all of the time for an activity. 

5 For example, issues related to eating disorders characterized by major disturbances in eating behaviour. 
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c - DAILY LIVING ACTIVITIES (co nt' d) 

Indicate the assistance 
required related to 
Impalrment(s} that 
directly restrict the 
applicant's ability to 
manage in the following 
areas. Check all that apply. 

1. Meal planning 

2. Food preparation 

3. Cooking 

4. Safe storage offood (ability, 
not environmental circumstances) 

1. Banking 

2. Budgeting 

3. Pay rent and bills 

1. Filling/Refilling prescriptions 

2. Taking as directed 

3. Safe handling and storage 

1. Getting in and out of a 
vehicle 

2. Using public transit 
(where available) 

3. Using transit schedules and 
arranging transportation 

~c 
c ~ 
t1I I> 

li!~ 
(I) I> 
(1).1: 
t1I-

0° ._ C 

13 t11 

·c e 
cf£ 

l 

E~ain I Describe 

.. ,;,,: 

Additional comments (including a description of the type and amount of assistance required and identification of any safety 
issues): 
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c -DAILY LIVING ACTIVITIES (cont'd) 

Social Functioning Only complete this if the Applicant has an identified mental impairment. including brain Injury. 

Explain I Describe Indicate the support/supervision 
required, as related to restrictions 
In the following areas: 

(include a description of the degree and duration of 
support/supervision required) 

Appropriate social decisions (incl. 
avoiding situations dangerous to self 
or others, good social judgement) 

\J I Able to develop and maintain 
relationships I~L¥h.¥'h ~ r. t:.ln A ,,/ A ,-,,~, -1'/ -
Interacts appropriately with others 
(e.g., understands and responds to 
social cues;problem solves in social 
context) 

Able to deal appropriately with 
unexpected demands 

Able to secure assistance from others 

Other (specify) ______ _ 

I 

Describe how the mental Impairment impacts the applicant's relationship with his/her. 

• immediate social network (partner. family. friends) 

1) 

D gpod functioning - positive relationships: assertively contributes to these relationships 

~arginal functioning - little Significant participation/communication: relationships often minimal and fluctuate in quality 

D very disrupted functioning - aggression or abuse: major withdrawn: often rejected by others 

Comments: 

• extended social networks (neighbourhood contacts, acquaintances, storekeepers, public 

officials, etc.) 

D ~d functioning - positive Interacts in community: often participates in actMties with others 

W marginal functioning - little more than minimal acts to fulfill basic needs 

D very disrupted functioning - overly disruptive behaviour: major social isolation 

Comments: 

If the applicant requires help, as Indicated above, please describe the support/supervision 
required which would help to maintain hlmlher in the community. 

h-f=r~A{hj.A;J ft-~d'U1J ..L.yt17,JT~t t;;:I k1:;..yt,4_ff.L, , u 
'dditional Comments (Including i~entlfication of any safety Issues): 
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o - ASSISTANCE PROVIDED FOR APPLICANT 

Assistance provided by other people 

The help required for daily living activities is provided by: 

o Family 0 Health Authority Professionals (e.g .• Nurse) O-community Service Agencies 

[9 Friends 0 Volunteers 0 Other 

Co Lents: .f~\t~ '''1,\-1<;;1 &12 ttl .. tl~h dub'- 4"l4....I :17\~/ 
~ l' I /1 /' " //, I' 

~~A-'\I'7h.r1 a /\L..(Ld 11~ c/41.1 I r rc \/ Du 4'OdL fA... /JaA... ':.4 o<.O'vc-R I . , 

If help is required but there is none available, please describe what assistance would be necessary. 

Assistance provided through the use of Assistive Devices 

What equipment or devices does the Applicant routinely use to help compensate for hislher impairment? 

Check (,r) appropriate item(s): 

o Cane 0 Lifting device 

o Crutches 0 .Hospital bed 

o Walker 0 Prosthesis 

o Manual 0 Splints 
Wheelchair 

o Power 
Wheelchair 

o Scooter 

o Braces 

." 

o Feeding device 

o 
D 
o 

Breathing device 

Commode 

Urological appliance 

o Ostomy appliance 

Please provide details on any equipment or devices used by the applicant 

o Communication devices ______ _ 

o 
o 
o 

Interpretive services _______ _ 

Tolleting aids _________ _ 

Bathing aids _________ _ 

[;} Other / ... ,t.", I t-;-··J.;J , ",t....-1 

~Jf.4..(J..j o Specially designed adaptive housing 

If equipment is required but is not currently being used, please describe the equipment or device that is needed: 

(3. t"J.../"Vi>:-t.~~ .:pM- I~ 

Assistance provided by Assistance Animals 

Does the applicant have an Assistance Animal? 0 Yes Gl.N6"' 
If yes, please specify either the nature of the assistance provided by the animal or the need: 
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E - ADDITIONAL INFORMATION 
, 

Please provide any additional information that may be relevant to understanding the nature and 
extent of the applicant's impairment and its effect on dally living activities. 

, 

J d'!i!1l;.f'.6 £, ~t~ kp~'2:."';jI~ ~.iS .. ~~~ # / 
~. 1ft::! " .... "" z... i;'/::;Z 1 

J a'I(J.¥ptt.d"" !J/'l ~lCjI.L1f. rl.1£c;£.' , 

F:<I:APF.! 'OACHES:~ND'INi=ORMATION SOURCES ;.<,·;~.f,:" ... , ._,7·1" ,'-: ..• - , " ;.~.~ ;;::}..':.::.-~':'.'~~~4:;~.4t.; .. '~' ~.;.~~~~;:,,~~ : . _;.'.. . ,R .' . .. :. -·.· ..... ·1:·::-:. ,~:t:r,·!t;:;t::f;~ .. ~~·~"' ... -~- .. :·: ... --'". 
..... .t .. 'II" • .c;;:.~~. ._ ••..•• ' ... '. ..... '. • c .. '. • t ~ ... • .... ~ • • .. '"' ..... . • 

What approaches and information sources did you use to complete this form: 

0 office interview with applicant 

0 home assessment 

0 other as~essments (specify) 

0 file/chart information (specify) 

0 familylfriendslcaregivers (specify) 

D 
.;r: 

other professionals (specify) 

0 community services (specify) 

0 other (specify) 

. 
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G - FREQUENCY OF CONTACT / 

1. Is this your first contact with the applicant? DYes CJ/ No 

2. How long have you known this applicant? ~ d.4 l. ~!S ....c: 
.; 

, 
3. How often have you seen this person in the last year? 

D Once ~10times o 11 or more times 

4. Briefly describe the type and duration of the program or services you or your organization are 
providing or have provided to the applicant. 

H':"'CERTIFICATION"::~ ,~:. ''; ',' ';" ':.~..;:, .,/ ;',.'i~::': .::;, '/;~:i:: ';:.. .. ~"\~.~."::';"";:;:-":'.:,;; ~;!",..:. :~::~~.;;.,,.;'';;.: " :'t~:,::,:t~ fl.':., ,;"':';;';'/'!:.--:" ., ~.:. . ." .... ' :"'· ...... :~t:.: ..... ;· t:,:~" ,t·" ,:~.4t"t·:.! : •. ~ .. ~"' •.. ~~ .. ~" •. ,:.t:"M". ~ ... _. . ...... <4.e f.*:" .~ .... " .. ' ............. .. - . ;"-' 

I, ,ama practicing in 
British Columbia. (enter professional discipline) 

I am registered with a professional regulatory body: DYes DNo 

Name of regulatory body: 

My registration number is: 

I am employed by: 

0 self-employed; private practice 0 A Health Authority 

D Other employer (please specify) 

This report (and attached documents) contains my findings and considered opinion at this time. 

Signature I Date eyyyy MMM DO) I Telephone 

Fax I E-mail Address (optional) 

Prinll Stamp Address 
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Dear Doctor: 

Re: -DOB -------------------------------------- -------------
Disability (PWD) Application 

Your patient came to us for assistance with the provincial PWD (disability) application form. A 
disability designation with the Ministry of Social Development will provide your patient with a 
little more money and medical coverage to aid in health promotion. Unlike with CPP Disability, 
employability is not at issue. 

The key criteria are severity, duration of at least 2 years, restrictions in daily living activities* and 
need for help. On this form the term "severe" is not defined and a restriction means it takes 
someone significantly longer than normal to perform a daily living activity and/or that they 
cannot do it without encouragement and/or help from another person and/or assistive device. 
Restrictions are continuous if they are present ongoing. A restriction can be continuous or 
periodic for extended periods. 

*Daily living activities 
2 (1)For the purposes of the Act and this regulation, "daily living activities", 
(a) in relation to a person who has a severe physical impairment or a severe mental impairment, means the following 
activities: 
(i) prepare own meals; 
(ii) manage personal finances; 
(iii) shop for personal needs; 
(iv) use public or personal transportation facilities; 
(v) perform housework to maintain the person's place of residence in acceptable sanitary condition; 
(vi) move about indoors and outdoors; 
(vii) perform personal hygiene and self care; 
(viii) manage personal medication, and 
(b ) in relation to a person who has a severe mental impairment, includes the following activities: 
(i) make decisions about personal activities, care or finances; 
(ii) relate to, communicate or interact with others effectively. 

We write to request your assistance in supporting your patient's application. Attached please 
find the application form along with a rough draft of suggestions for your consideration in 
completing Section 2 of the form. This draft is an assessment based on a detailed interview with 
your patient and is intended as a guide rather than a replacement for your own assessment and 
writing. If you like, we can arrange for a social worker Assessor to meet with your patient in our 
office to complete the detailed and lengthy Section 3 Assessor Report once your section is 
complete. 

Physicians who complete the form are paid by the government Please see page 6 of the form. 
Thank you for taking time to read this letter and consider this request 



Dear Doctor: 
 
Re:  x – DOB x - Disability appeal 
 
X came to us for assistance with his appeal for denial of the person with disability (PWD) 
designation. As you may know, that designation is not permanent and will provide your patient 
with a little more money and medical coverage to aid in health promotion. Unlike with Canada 
Pension Plan Disability, employability is not at issue. 
 
We are hopeful that a little more information from you will clarify the severity of your patient’s 
impairment and his restrictions in daily living activities and need for (not necessarily receipt of) 
assistance from devices and/or other people so that the Ministry can approve his PWD 
application.   
 
After interviewing your patient and reviewing the application and Ministry decision, and in order 
to save you time and facilitate communication with the Ministry, I have enclosed a doctor’s 
question sheet with some questions for you to answer. For your convenience I have also 
included a copy of the questions with answers suggested for your consideration in answering 
the questions. Please note the ministry will not accept your signature on the version of the 
doctor’s question sheet with answers inserted by your patient and I. It is necessary for you to 
answer the questions yourself in your own writing and to sign, date and office stamp your work. 
 
Thank you for taking the time to respond to this request.  The government does not pay doctors 
for their valuable work on appeals and neither can we afford to pay you since we are a non-
profit non-government organization.   
 
Unfortunately the time allowed to file appeals is very short.  If you decide to assist your patient 
in this way, we need your response as soon as possible.  May I suggest that you fax the 
doctor’s question sheets to me (Attn:  X, Fax X) no later than Thursday May 16, 2013.  If 
you wish to help but need more time, please tell your patient so I can apply for a short 
extension. TThhaannkk  yyoouu for considering this matter. 
 
Sincerely,  
 
 
 



To Whom It May Concern: 
 
Re:  X - Eligibility for Disability Benefits (PWD) 
 
 
******DDeeaarr  DDrr::    TThheessee  qquueessttiioonnss  aanndd  aannsswweerrss  aarree  nnoott  iinntteennddeedd  ttoo  ssuubbssttiittuuttee  ffoorr  yyoouurr  pprrooffeessssiioonnaall  
eexxppeerrttiissee..    TThheeyy  aarree  ddeessiiggnneedd  ttoo  ttaarrggeett  tthhee  ccrriitteerriiaa  ffoorr  PPWWDD  aanndd  ttoo  ssaavvee  yyoouu  ttiimmee  ssiinnccee  wwee  
ccaannnnoott  aaffffoorrdd  ttoo  ppaayy  yyoouu  ffoorr  yyoouurr  wwoorrkk  oonn  tthhee  aappppeeaall..********  
 
 
 
The following questions are posed to the applicant’s doctor in order to assist in determining 
eligibility for the disability designation. 
 
 
 
1.  When the impact of his conditions on his daily functioning is considered, does your 
patient have a severe impairment?  If so, please explain: 
 
Yes. Angina with 6 blockages – cardiologist is contemplating surgical options severely restricts 
stamina and mobility as does COPD.  Major depression with previous suicide attempts 
significantly restricts daily functioning – see attached letter from counselor Trevor Walsh. 
 
 
 
2. Does your patient often take significantly longer than normal to complete most daily 
living activities as a direct result of his limitations? 
 
 
Yes.   
 
 
 
3.  Is your patient’s level of activity significantly reduced as a direct result of his 
impairment? 
 
 
Yes 
 
 
 
4.  Is his ability to cope with the stresses of daily life, make appropriate decisions in a 
timely manner, and interact with other people significantly restricted by his mental 
impairment? 
 
 
Yes 
 
 
 
 



5.  How often is he significantly restricted in his ability to perform daily living activities by 
one or more of his recurring symptoms? 
 
 
Daily.  
 
 
 
 
6.  Overall, do his health limitations significantly restrict his ability to perform a range of 
daily living activities continuously (or periodically for extended periods?)  Please 
comment and give examples of activities he has difficulty performing. 
 
 
Yes. 
Personal self care (poor hygiene and grooming and severe dental issues), meal preparation, 
housework, shopping, transportation (must have a seat on transit), moving about indoors and 
out (dizzy spells – falls risk), forgets to take medications and pay bills, very withdrawn and 
isolated with significant deficits to short term memory, concentration, and executive. 
 
 
 
 
 
 
7.  As a result of his health restrictions, can you confirm that your patient needs 
significant help or supervision from other people to manage daily living activities? 
 
 
Yes. Needs cane and bathroom grab bars and a lot of help with encouragement to do personal 
self-care, meal preparation (gets all meals from soup kitchen next door), housework, shopping, 
transportation (a drive or must have a seat on transit), financial management, encouragement 
and reminding to take medications, outreach from community workers. 
 
 
 
 
 
Doctor:  The following pages have questions for you to answer if you are willing.



To Whom It May Concern: 
 
Re:  X - Eligibility for Disability Benefits (PWD) 
 
 
 
 
The following questions are posed to the applicant’s doctor in order to assist in determining 
eligibility for the disability designation. 
 
 
 
1.  When the impact of his conditions on his daily functioning is considered, does your patient 
have a severe impairment?  If so, please explain: 
 
 
 
 
 
 
 
 
 
 
2. Does your patient often take significantly longer than normal to complete most daily living 
activities as a direct result of his limitations? 
 
 
 
 
 
 
 
3.  Is your patient’s level of activity significantly reduced as a direct result of his impairment? 
 
 
 
 
 
 
 
 
4.  Is his ability to cope with the stresses of daily life, make appropriate decisions in a timely 
manner, and interact with other people significantly restricted by his mental impairment? 
 
 
 



5.  How often is he significantly restricted in his ability to perform daily living activities by one or 
more of his recurring symptoms? 
 
 
 
 
 
 
 
 
 
 
 
6.  Overall, do his health limitations significantly restrict his ability to perform a range of daily 
living activities continuously (or periodically for extended periods?)  Please comment and give 
examples of activities he has difficulty performing. 
 
 
 
 
 
 
 
 
 
 
 
7.  As a result of his health restrictions, can you confirm that your patient needs significant help 
from other to manage daily living activities? 
 
 
 
 
 
 
 
 
 
 
 
 
______________________________                  _______________________ 
Physician’s signature                                         Date 
 
 
 
Office stamp or name and address: 



Date: 

RE: Jane Doe - DOB - November 6, 1963 

Dear Dr. -------

I am assisting a patient of your office, Ms. Jane Doe, with her application for the Ministry of 
Social Development and Social Innovation's, Person with Disability (PWD) status request for 
reconsideration as she was recently denied this designation. This medical status promotes her 
access to enhanced medical and other benefits as well as providing an exemption from the 
income assistance time limit. Thank you for taking time to complete the applications. 

I have prepared a letter to be used as a template to assist you in drafting a support letter for Ms. 
Doe. The information contained in the letter has been taken from the information you provided in 
the initial application as well as Ms. Doe's personal testimonial. I appreciate that your time is 
precious and hope that you will find this letter helpful in preparing your own letter. The 
information contained within the letter is in no way intended to replace your professional medical 
opinion. If there are any inaccuracies present in the document please contact me directly and I 
would be pleased to edit the text on your behalf, should you require it. If you would like a copy of 
the letter sent to you in digital form so that you may edit the content please send your request 
to#####@#f##t..com. In the case that the template letter accurately reflects your professional 
medical opinion please feel free to transfer the letter to your office letter head and sign. 

Thank you for taking the time to respond to this request. Unfortunately, the government does 
not pay doctors for their valuable work on appeals and neither can we afford to pay you since 
we are a non-profit non-governmental organization. 

Regrettably, the time allowed to file appeals is short. If you decide to assist Ms. Doe in this way, 
we need your response urgently. May I suggest that you fax the doctor's question sheet to me 
(Attn: Advocate Fax (###) ###-#f##t.) no later than Monday, Aug 06, 2013. If you want to help 
but need more time, please tell Ms. Doe so I can apply for an extension in the appropriate time. 
Thank you for considering this matter. 

Sincerely, 

, Legal Advocate 



Date: 

RE: Client Name - DOB - ####/##/## 

To Whom it May Concern, 

This letter is in reference to the recent denial of persons with disability designation to Ms. Jane Doe 

who has been diagnosed with Osteomyelitis, Psychiatric disorder, and Depression. Please note that it is 

my professional medical opinion that Mr. Doe's impairments, when considered in combination, serve to 

significantly restrict him in terms of independent function and should be described as severe in nature. 

As stated in the initial application, it is difficult to determine the duration of his impairments given the 

nature of his treatment plan. However, it is highly likely that his impairments will present a significant 

level of restriction for the next two years at least. Certainly his restrictions, in terms of cognitive 

function, will continue to limit independent executive function for the foreseeable future. 

Mr. Doe requires a significant level of support to aid him in performing activities of daily living on an 

ongoing and frequent basis. He faces significant daily restriction in terms of basic mobility as a direct 

result of osteomyelitis - right leg. He has increasing difficulty with basic housekeeping and in bending 

and lifting. He is highly restricted from the use of public and private transportation and requires the 

assistance of others to coordinate appointments and errands outside of his home. Grocery shopping is 

particularly difficult and Mr. Doe requires the assistance of another person when going to the store or 

attending the food bank. The level of restriction that Mr. Doe faces in regard to independent physical 

function is significant and ongoing. 

Additionally, Mr. Doe is highly restricted in terms independent cognitive function as noted in the 

psychiatry consult conducted by Dr. Compassionate on February 43,2020. It is my understanding that 

Doe relies on support from community workers to assist him in these areas. Mr. Doe is significantly 

restricted from communicating and interacting effectively with other, obtaining the kind of assistance 

that he requires, in making good decisions about his personal self- care and in terms of organizing and 

sequencing. Please note that the level of restriction that Mr. Doe lives with is significant and should be 

described as severe and ongoing. The frequency of restriction that Mr. Doe faces is daily and likely to 

continue for a minimum of two years. 

In conclusion, I request that the ministry reconsider the decision to deny Mr. Doe additional medical and 

financial support available through PWD designation. Mr. Doe faces a significant amount of ongoing 

restriction on a daily basis as a result of severe impairment. He requires ongoing and frequent support in 

order to complete activities of daily living and he will likely require assistance for the foreseeable future. 

Sincerely, 
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BC COALITION OF PEOPLE WITH DISABILITIES

CANADA PENSION PLAN DISABILITYCANADA PENSION PLAN DISABILITY 

BENEFITS

The Social Security Tribunal

CPP Disability Checklist
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Contributions

• After March 2008: 3 out of 6 years if• After March 2008:  3 out of 6 years if 
applicant has 25 years of contributions. 

• January 1998 to present: 4 out of 6 years. 

• January 1987 to December 1997: 2 out of  3 
or 5 out of 10 years. y

Child Rearing Dropout

• Must have stopped working or reduced hours of• Must have stopped working or reduced hours of 
work to raise a child under the age of 7.

• Must have been in receipt of Family Allowance or 
Child Tax Credit. 

• Mother assumed to be primary caregiver but she 
can transfer CRD to spouse if the spouse was thecan transfer CRD to spouse if the spouse was the 
one who stayed at home to care for children. 
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Early Retirement (60-65)

• Disability benefits only available to those between• Disability benefits only available to those between 
19 and 65. 

• Cannot apply for CPP disability benefits if one 
becomes disabled after early retirement payments 
start. 

• Cannot apply for disability benefits for a condition• Cannot apply for disability benefits for a condition 
that arose before early retirement if applicant has 
been in receipt of retirement benefits for 15 
months or more. 

Credit Splitting

• Must be divorced or separatedMust be divorced or separated. 

• Common-law couples not eligible prior to January 1, 1987. 

• Same sex couples not eligible prior to July 31, 2000. 

• Must have lived with former spouse/partner for 12 
consecutive months. 

• Must apply within 36 months of the death of a former 
spouse. 

• According to Service Canada cannot use the credits to 
qualify for disability benefits if the disability arose prior to 
the divorce or separation 
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Late applications (MQP 
Minimum Qualifying Period)

• A person can apply for disability benefits at any• A person can apply for disability benefits at any 
time but must prove that they were disabled when 
they last qualified for benefits. Disabilities that 
arise after the MQP are not considered. 

• Unless a person is deemed to have been 
incapacitated (not capable of forming the intent toincapacitated (not capable of forming the intent to 
apply), the maximum amount of retroactive 
benefits that can be paid is 11 months from the 
date of application. 

Severe and Prolonged

• DISABILITY – Legal Definitiong
When person deemed disabled
42 (2) For the purposes of this Act, 

(a) a person shall be considered to be disabled ly if he is determined in 
a prescribed manner to have a severe and prolonged mental or physical 
disability, and for the purposes of this paragraph,

(i) a disability is severe only if by reason thereof the person in 
respect to whom the determination is made is incapable regularly 
of pursuing any substantially gainful occupation andof pursuing any substantially gainful occupation, and

(ii) a disability is prolonged only if it is determined in prescribed 
manner that the disability is likely to be long continued and of 
indefinite duration or is likely to results in death;
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Appeals and Judicial Reviews –
before April 1, 2013

Appeals and Judicial Reviews –
as of April 1, 2013
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Appeals to the General Division

Social Security Tribunals

• De novo appeals New material not already• De novo appeals. New material not already 
in the file may be presented and considered. 

• Appeal must be made in writing. 
• Social Security Tribunal website has a 

Notice of Appeal form: 
htt // i d / /http://www.servicecanada.gc.ca/eng/commo
n/sst-tss/forms-formulaires/SST-NOA-GD-
IS-CPP.pdf
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• Social Security Tribunal website has a new• Social Security Tribunal website has a new 
Authorization form: 
http://www.servicecanada.gc.ca/eng/commo
n/sst-tss/forms-formulaires/SST-ATD.pdf
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Once SST has received the 
appeal

• Determine if the appeal is complete and on• Determine if the appeal is complete and on 
time. If there is any missing information it 
must be submitted before the 90 day 
deadline expires. 

• Acknowledge receipt of appeal in writing. 
R t th fil f HRSDC• Request the file from HRSDC. 

• Provide copy of the file to either the 
appellant or representative. 

Notice of Readiness

• Must be submitted within 365 days of the appeal• Must be submitted within 365 days of the appeal 
being filed. 

• File does not get referred to a Member until after
a notice of readiness has been received by all 
parties or the 365 days has expired. 

• Once you have submitted your Notice of• Once you have submitted your Notice of 
Readiness no new written information will be 
considered unless it is in response to HRSDC’s 
notice of readiness. 
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• NEW: While the OCRT was a three person• NEW: While the OCRT was a three person 
panel with the SST only one member will 
be assigned to a file. 

• SST member will review appeal record and 
either they may:

Summarily dismiss;– Summarily dismiss;
– Decide based on the information in the record. 
– Proceed to a hearing.

Summarily Dismissed

• Appeals that have no reasonable chances of• Appeals that have no reasonable chances of 
success must be summarily dismissed. 

• The SST will give notice that the member 
intends to summarily dismiss. 
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Hearing

• The form of hearing is decided by the SST• The form of hearing is decided by the SST 
member. 

– A hearing now may include: written questions and 
answers, teleconference, videoconference, or an in person 
hearing. 

• A notice of hearing will be sent to both 
parties explaining the hearing type andparties explaining the hearing type and 
details. 

• Hearings are now recorded.

Following a Hearing

• A decision will be mailed with written• A decision will be mailed with written 
reasons for the decision. 

• It is too soon to know how long this process 
will take in practice. 

• 90 days to file for leave to appeal with the y pp
Appeal Division. 
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Appeal to Appeal Division

• Leave to Appeal is required in most• Leave to Appeal is required in most 
circumstances. The only exception if 
appealing an appeal that was summarily 
dismissed. 

• Leave to Appeal must be complete and on 
time. 
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• Not ‘de novo’ will not consider any additionalNot de novo  will not  consider any additional 
information that does not exist in the already 
existing Appeal file. The only exception is if it is 
an appeal of a decision made by the previously 
existing Review Tribunal or transferred to the SST 
from the Pensions Appeals Board. 

• Appeal must be based on the following grounds:• Appeal must be based on the following grounds:
• Failure to observe a principle of natural justice or otherwise 

acted beyond or refused to exercise its jurisdiction
• Erred in law. 
• Based its decision on an erroneous finding of fact that it made 

in a perverse or capricious manner or without regard to the 
material before it. 

• Social Security Tribunal website has the• Social Security Tribunal website has the 
notice of appeal form: 
http://www.servicecanada.gc.ca/eng/commo
n/sst-tss/forms-formulaires/SST-
ARLTATTAD.pdf
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The Appeals Division has the 
power to:

• Dismiss an appeal• Dismiss an appeal. 

• Allow an appeal
• Give the decision that should have been given. 

• Send appeal back to the General Division. 

• Rescind or vary. 
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What is the next level of appeal?

• If any party is unhappy with the decision• If any party is unhappy with the decision 
the Appeals Division has made the next 
level of appeal would be judicial review 
before the Federal Court of Appeal. 

Requests from the SST 

• Ensure appeal is completeEnsure appeal is complete.
• Fax or mail information. 
• Advise as soon a possible the number of witnesses 

and any accommodation the appellant needs. 
• Once the SST has been informed that you have 

taken on a client’s case communication is with the 
representative only. 

• Do not tab or bind submissions. 
• Looking at electronic ways to exchange more 

information in the future. 
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Travel expenses (both divisions)

• The Chair must decide there are special• The Chair must decide there are special 
reasons and then they may authorize travel 
or living expenses. 

• Requests to rescind or amend on the basis• Requests to rescind or amend on the basis 
of new facts is now limited to one request 
per party and must be requested within 1 
year of the decision.
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Social Security Tribunal de la PROTECTED B (when completed) 
Tribunal securite sociale 

AUTHORIZATION TO DISCLOSE 

We need your consent if you want the Social Security Tribunal (SST) to deal 
with another person (such as your spouse or common-law partner, other family 
member, friend, paralegal, or lawyer) who would act as your representative 
for the purposes of your appeal. 

1 - PERSON BEING REPRESENTED 
First Name 

If you are an 
Business Name 

,--

FOR OFFICE 
Date Stamp 

Social Insurance 

Business 

2 - REPRESENTATIVE INFORMATION Identify the individual you wish to authorize as your representative 

Representative's First N qeprb"entative" Last Name 

Name of Representative's Company, Association, or Organization 

Representative's Address (No., Street, Apt., R.R) Suite / Unit Number 

City Province / Territory / State Country 

Postal/ZIP Code Telephone Number Fax Number 

Other Telephone Number E-Mail Address 

3 - DECLARATION AND SIGNATURE 

I give the Social Security Tribunal permission to disclose to my representative, any and all information, either orally or in 
writing concerning my appeal under the Canada Pension Plan Act, Employment Insurance Act, or Old Age Security Act. 

Appellant Signature Year Month Day 

--
Representative Signature Year Month Day 

14 -NEXT STEPS 

This Authorization to Disclose form is to be completed by an Appellant and submitted to: 
Social Security Tribunal Website: www.canada.gc.ca/sst-tss 
P.O. Box 9812 STN T CSC E-Mail: info.sst-tss@canada.gc.ca 
Ottawa, Ontario Telephone: 1-877-227-8577 
K1G 6S3 Fax: 1-855-814-4117 

TTY: 1-800-465-7735 

Disponible egalement en franQais 

SST -A TD(2013-03) Page 1 of 2 Canada 



The information you provide is collected under the authority of the Department of Human Resources and Skills 
Development Act, Old Age Security Act, Employment Insurance Act, and Canada Pension Plan for authorizing a third 
party to act on your behalf for the purposes of your appeal. 

The Social Insurance Number (SIN) is collected under the authority of the Department of Human Resources and Skills 
Development Act, and the Social Security Tribunal Regulations and in accordance with the Treasury Board Secretariat 
Directive on the SIN. The SIN will be used as a file identifier. 

Participation is voluntary. Refusal to provide the specified personal information may prevent the appeal from being 
properly filed. 
The information you provide will be shared with all the parties to the appeal including HRSDC and may also be shared 
with HRSDC for the purpose of reporting. 

The information you provide may be used and/or disclosed for policy analysis, research and/or evaluation purposes. In 
order to conduct these activities, various sources of information under the custody and control of HRSDC may be linked. 
However, these additional uses and/or disclosures of your personal information will never result in an administrative 
decision being made about you. 

Your personal information is administered in accordance with the Department of Human Resources and Skills 
Development Act, Old Age Security Act, Employment Insurance Act, Canada Pension Plan and the Privacy Act. You 
have the right to the protection of, and access to, your personal information. It will be retained in Personal Information 
Bank(s) under development. Instructions for obtaining this information are outlined in the government publication entitled 
Info Source, which is available at the following web site address: http://www.infosource.gc.ca. 

Info Source may also be accessed on-line at any Service Canada Centre 

SST-A TD(2013-03) Page 2 of 2 



Social Security Tribunal de la PROTECTED B (when completed) 
Tribunal securite sociale 

NOTICE OF APPEAL to the 
SOCIAL SECURITY TRIBUNAL (SST) .. GENERAL DIVISION 

for individuals seeking to appeal the reconsideration decision made by Human Resources and Skills 
Development Canada (HRSDC) regarding their Canada Pension Plan (CPP) Pension/Benefit 

INSTRUCTIONS FOR SUBMITTING AN APPEAL 
Disponible egalement en franc;:ais 

BEFORE YOU SUBMIT AN APPEAL 

You must complete ALL mandatory (required) fields. 

The appeal will not be considered filed until all mandatory information has been provided. 

Appellants are encouraged to use the interactive (electronic) versions of the Notice of Appeal forms. The interactive version 
Notice of Appeal form the fields. 

Note: HRSDC may also be referred to as Service Canada. 

1 - APPELLANT INFORMATION (PAGE 3) 

Section 1 is to be completed using the Appellant's personal and contact information. 
------------------------------------4 

The following fields, in Section 1, are mandatory: 

o First Name 0 City o Fax Number (if applicable) 

o Last Name 0 Province/Territory/State o Email Address (if applicable) 

o Social Insurance Number (SIN)' 0 Postal/ZIP Code 

o Address 0 Telephone Number 
--

* If the appeal concerns a Survivor, Orphan, Death, or Disabled Contributor's Child Benefit, include the Contributor's SIN. 

2 - DECISION UNDER APPEAL (PAGE 4) 
-

Section 2 is to be completed using information about the reconsideration decision and the reason(s) for the appeal. 

If you need more space, continue on a separate sheet. Clearly indicate the question number on the separate sheet. 

The following fields, in Section 2, are mandatory: 

0 2(A) Date you received the reconsideration decision from HRSDC 

0 2(C) Reason(s) for the Appeal - Tell us why you are appealing the reconsideration decision 

Your appeal must be received by the SST within 90 days of the date that you received the reconsideration decision (including mail 
time). 

If the appeal is being made lale (more than 90 days after receipt of the reconsideration decision), you must complete Section 2(B), 
Reason(s) for Late Appeal, and address the following criteria: 

0 Reasonable explanation for the delay 0 Prejudice to HRSDC or (other party if applicable) 
0 Continuing intent to appeal 0 Any other reason 
0 Existence of an arguable case 

Space has been provided in 2(D) to record any additional documentation submitted in support of the appeal. 

3 - REPRESENTATIVE INFORMATION (PAGE 5) 

Section 3 is to be completed based on whether the Appellant is represented. 

The following fields, in Section 3, are mandatory: 

0 Fill the appropriate circle based on whether the Appellant has a Representative. Only fill one circle. 

If the Appellant has a Representative (i.e. "I have a Representative" was filled), an Authorization to Disclose form must be submitted 
with this Notice of Appeal and the following fields are mandatory: 

0 Representative's First Name 0 City 0 Telephone Number 
0 Representative's Last Name 0 Province/Territory/State 0 Fax Number (if applicable) 
0 Representative's Address 0 Postal/ZIP Code 0 Email Address (if applicable) 

SST-NOA-GD-IS-CPP (2013-03-001) E Page 1 of 5 Canada 



AND SIGNATURE (PAGE 5) 

was completed by the Appellant, the following fields, in Section 4, are mandatory: 

of the Appellant (Must be signed by the Appellant to be accepted) 

was completed by a Witness, the following fields, in Section 4, are mandatory: 

of the Witness 

D Witness' Address 

D City 

D Province/Territory/State 

D Date Signed by the 

D Postal/ZIP Code 

D Telephone Number 

is Represented ("I have a Representative" was selected in Section 3), a signature from the Appellant is 
fields, in Section 4, are mandatory: 

of the Representative D Date Signed by Representative 

._-----------------------------------------, 
ATTACHMENTS The following documents must be attached to your printed Notice of Appeal form: 

N ___________ ~._____ _ _______ _ 

D A copy of the reconsideration decision that you are appealing. 

D Any documents that you consider will help to support and/or explain your case. 

D If you have a representative, attach an Authorization to Disclose signed by both yourself and your representative. 

- The Authorization to Disclose form can be found under Forms on the SST website. 

MAILING INSTRUCTIONS 
-----------------------------------------------------------------_.----~ 

D Mail this Notice of Appeal and attachments to: 

Social Security Tribunal 
Attention: General Division (IS) 
PO Box 9812 STN T esc 
Ottawa, ON 
K1G 6S3 

CONTACT INFORMATION 

Need help completing the forms? The SST hours of operation are 07:00 to 20:00 (EST). 

Internet: www.canada.gc.ca/sst-tss 

Telephone: 1-877-227-8577 

TTY: 1-800-465-7735 

REMINDERS 

E-Mail: info.sst-tss@canada.gc.ca 

Fax: 1-855-814-4117 

As per s. 6 of the Social Security Tribunal Regulations: "A party must file with the Tribunal a notice of any change in their contact 
information without delay." Failure to do so could have a detrimental impact on your appeal. 

Notify the SST if you authorize a Representative after submitting this Notice of Appeal. 

Keep a copy of this Notice of Appeal and supporting documents for your records. 

PROTECTION OF PERSONAL INFORMATION 

The information you provide is collected under the authority of the Department of Human Resources and Skills Development Act and the 
Canada Pension Plan to file a Notice of Appeal. 

The Social Insurance Number (SIN) is collected under the authority of the Department of Human Resources and Skills Development Act 
and the Social Security Tribunal Regulations and in accordance with the Treasury Board Secretariat Directive on the SIN. The SIN will be 
used as a file identifier. 

Participation is voluntary. Refusal to provide the specified personal information may prevent the appeal from being properly filed. 

The information you provide will be shared with all the parties to the appeal including HRSDC and may also be shared with HRSDC for 
the purpose of reporting. 

The information you provide may be used and/or disclosed for policy analysis, research and/or evaluation purposes. In order to conduct 
these activities, various sources of information under the custody and control of HRSDC may be linked. However, these additional uses 
and/or disclosures of your personal information will never result in an administrative decision being made about you. 

Your personal information is administered in accordance with the Department of Human Resources and Skills Development Act, the 
Canada Pension Plan, and the Privacy Act. You have the right to the protection of, and access to, your personal information. It will be 
retained in Personal Information Bank(s) under development. Instructions for obtaining this information are outlined in the government 
publication entitled Info Source, which is available at the following web site address: http://www.infosource.gc.ca. 

Info Source may also be accessed on-line at any Service Canada Centre. 

SST-NOA-GO-IS-CPP (2013-03-001) E Page 2 of 5 



Social Security Tribunal de la PROTECTED B (when completed) 
Tribunal securite sociale 

NOTICE OF APPEAL· GENERAL DIVISION FOR OFFICE USE ONLY 

INCOME SECURITY SECTION - CANADA PENSION PLAN Date Stamp 

~".----~,~"---,,-.~-~,~-,-----~~~ ---
1 • APPELLANT INFORMATION 

--
CONTACT FOR THE PURPOSE OF THIS APPEAL Correspondence 

Mr. Mrs. Miss Ms. Other Language 

First Name Name English 

French 

Appellant's Social Insurance Number 
Contributor's Social Insurance Number (if applicable) 

See: Page 1 Instructions 

CURRENT HOME ADDRESS 

Address (No., Street, Apt., R.R.) City 

--
Province! Territory! State Country Postal! Zip Code 

MAILING ADDRESS if different from home address 

I Address (No., Street, Apt., RR) 

Province! Territory! State Country Postal! Zip Code 

ADDITIONAL CONTACT INFORMATION 

Telephone Number Other Telephone Number 

Do you (the Appellant) have a fax number? If yes, you must provide it. 

No Yes (specify) Fax Number: 

Do you (the Appellant) have an email address? If yes, you must provide it. 

No Yes (specify) Email Address 

Best Time to Communicate Time Zone 
(SST Regular Hours of Operation: 07:00 - 20:00EST) 

From: To: 

SST-NOA-GD-IS-CPP (2013-03-001) E Page 3 of 5 Canada 



SOI;ial Insurance Number 

2 - DECISION UNDER APPEAL 
If you need more~pace, continue on a ::>t:!iJClICllt:! sheet. Clearly indicate the question number on the separate sheet. 
Ai R!=r:nNSIDERATION DECISION INFORMATION 

Date you Received the Reconsideration D~v'v 
from HRSDC you are appealing more than 90 days after receiving the 

Year Month Day decision, please explain the reasons for the 
in 2 (B). If not skip to 2 (C) 

B) REASON(S) FOR LATE APPEAL -I did not appeal within the 90 days period because: 
t-------.---------.--. --- --.--

C) REASON(S) FOR APPEAL - I believe the reconsideration decision is incorrect or should be changed because: 
-

D) Attach any documents you may have to support your case and list them below. 

Document Description 
From 

Date # of 
(i.e., Medical Report, Employment Document, etc.) Year Month Day Pages 

SST-NOA-GD-IS-CPP (2013-03-001) E Page 4 of 5 



S, tllnsurance Number 

3 - REPRESENTATIVE INFORMATION 

I will represent myself I have a representative 
____ 0 0 ________________ 

If you answered "I have a representative", complete the fields below and the Authorization to Disclose form. 

Last Name Name of Company, Association, or Organization 

-_·_-_·_---_ •• __ 00._·-____ 0_-

Representative's Address (No., Street, Apt., R.R) Suite / Unit Number 

1--. ._---_. __ 0 ____ ._._---

City Province / Territory / State Country 

\-.. _. . 

Postal/Zip Code Telephone Number Other Telephone Number 

-
Does your Representative have a fax number? If yes, you must provide it. 

No Yes (specify) Fax Number: 
oo _______ ~ 

Does your Representative have an email address? If yes, you must provide it. 

No Yes (specify) Email Address 

1~~.~!:'t;t..1\~ "'lON,~N~'SJGN~TORE: ....• ; >; c', .. ' 
.•.. ," 

•• 

i 

PART 1 -TO BE COMPLETED if you do not have a Representative 
I hereby appeal the denial of my Canada Pension Plan pension/benefit and declare that to the best of my knowledge and 
belief, all of the information in this Notice of Appeal is true and complete. 

Signature of the Appellant Year Month Day 

PART 2 -TO BE COMPLETED BY A WITNESS IF THE APPELLANT COULD NOT COMPLETE THE FORM 
I have completed and have read the contents of this Notice of Appeal form to the Appellant, who made his/her mark, 
under Signature of the Appel/ant in Part 1, in my presence. 

Name of the Witness (print) Signature of the Witness Year Month Day 

Witness' Address (No., Street, Apt., R.R) City 

Province / Territory / State Country Postal/Zip Code Telephone Number 

PART 3 -TO BE COMPLETED BY A REPRESENTATIVE OF THE APPELLANT if applicable 
I hereby appeal the denial of a Canada Pension Plan penslon/benetlt on behalf ot the Appellant and declare that to best of 
my knowledge and belief, all of the information in this Notice of Appeal is true and complete. 
Note: If you are representing an Appellant, complete and submit a signed Authorization to Disclose with this notice of 

appeal form. The Appellant must sign the Authorization to Disclose. 

Signature of the Representative Year Month Day 

Disponible egalement en frangais 

SST-NOA-GD-IS-CPP (2013-03-001) E Page 5 of 5 
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1+1 of Canada 
Social 
Tribunal 

Tribunal de la 

NOTICE OF READINESS 

____________ (name of the Appellant), confirm that I am ready to 

with the appeal __________ .~'''+'''.·o the Income Security Section of 

the Social Security Tribunal. 

I have no additional documents or written submissions to file, other than the ones attached 

this Notice or already provided to the Tribunal. 

I understand once I signed Readiness, I cannot file additional 

or with If files 

or submissions with the Tribunal after I have signed Notice, I understand that I would 

allowed an opportunity to respond and 

Readiness, within the 365-day time 

(Print name) 

file additional documents, with a new Notice of 

provided by the Regulations. 

Can dll •• a a 



Social Security Tribunal de la PROTECTED B (when completed) 
Tribunal securife sociale 

APPLICATION REQUESTING LEAVE TO APPEAL to the 
SOCIAL SECURITY TRIBUNAL (SST) .. APPEAL DIVISION 

for applicants requesting leave to appeal the decision made by a Review Tribunal, 
Board of Referees, or Social Security Tribunal regarding their Employment Insurance 

(EI), Canada Pension Plan (CPP), or Old Age Security (OAS) Pension/Benefit 

INSTRUCTIONS FOR SUBMITTING AN APPLICATION 
Disponible egalement en franQais 

BEFORE YOU SUBMIT AN APPLICATION 
You must complete ALL mandatory (required) fields. 

The application will not be considered filed until all mandatory information has been provided. 

Applicants are encouraged to use the interactive (electronic) version of the Application Requesting Leave to Appeal form. The 
interactive version of the form automatically highlights the mandatory fields. btfle SST General Division summarily dismissed your previous appeal, '-u-s-~--:fo-r-m-:-S:-S:-T=-'-'A:-::!=-A:-::T=T=A:-D=-t-o-a-p'p--e-a:-I t-o-t--:h-e-A=-p-p-e-a-:--::I Division. 

----

Section 1 is to be and contact information. 

-~-

If applying on behalf of the Department of Human Resources and Skills Development Canada (HRSDC) or the Canada Employment 
Insurance Commission (CEIC), the following fields in Section 1, must be filled: 
0 Address 0 Postal/ZIP Code 0 Fax Number 
0 City 0 Telephone Number 0 Email Address 
0 Province/Territory/State 

Otherwise, the following fields, in Section 1, must be filled: 
0 Applicant's Full Name 0 City 0 Telephone Number 
0 Social Insurance or Business Number 0 Province/Territory/State 0 Fax Number (if applicable) 
0 Address 0 Postal/ZIP Code 0 Email Address (if applicable) 

2 - REPRESENTATIVE INFORMATION (PAGE 3) 
Section 2 is to be completed when the Applicant is other than HRSDC or CEIC and is represented. 

The following fields, in Section 2, must be filled: 
0 Fill the appropriate circle based on whether the Applicant has a Representative. Only fill one circle. 

If the Applicant has a Representative (i.e. "I have a Representative" was filled), an Authorization to Disclose form must be submitted 
with this Application Requesting Leave to Appeal and the following fields must be filled: 
0 Representative's First Name 0 City 0 Telephone Number 
0 Representative's Last Name 0 Province/Territory/State 0 Fax Number (if applicable) 
0 Representative's Address 0 PostaliZIP Code 0 Email Address (if applicable) 

3 - DECISION UNDER APPEAL (PAGE 4) 
Section 3 is to be completed using reasons based on the grounds in s. 58 of the Depattment of Human Resources and Skills 
Development Act. 
58. (1) The only grounds of appeal are that 

(a) the General Division failed to observe a principle of natural justice or otherwise acted beyond or refused to exercise its 
jurisdiction; 
(b) the General Division erred in law in making its decision, whether or not the error appears on the face of the record; or 
(c) the General Division based its decision on an erroneous finding of fact that it made in a perverse or capricious manner or 
without regard for the material before it. 

If you need more space, continue on a separate sheet. Clearly indicate the question number on the separate sheet. 
Note: Leave to appeal is refused if the Appeal Division is satisfied that the appeal has no reasonable chance of success 

The following fields, in Section 3, must be filled: 3(A), 3(e), and 3(0) 
0 3(A) Date you Received the Decision from Board of Referees, Review Tribunal, or SST General Division 
0 3(8) Reason(s) for Late Appeal (if applicable - see "Decision Under Appeal, continued" on page 2 of instructions) 
0 3(C) Request for Leave to Appeal 
0 3(D) Reasons for the Appeal based on the grounds in s. 58(1) of the Department of Human Resources and Skills Development Act 

SST-ARLTATTAD (2013-03-001) E Page 1 of 5 Canada 



- DECISION UNDER APPEAL (PAGE 4), continued 

appeal must be received by the SST within 30 days of the date that you received your EI appeal decision or 90 days of 
you received your CPP or OAS decision (including mail time). 

the appeal is being made late, you must complete Section 3(B), Reason(s) for Late Appeal, and address the following 

Reasonable explanation for the delay 0 Prejudice to HRSDC, CEIC or (other party if applicable) 

Continuing intent to appeal 0 Any other reason 

Existence of an arguable case 

4 - DECLARATION AND SIGNATURE (PAGE 5) 

If the form was completed by the Applicant, the following fields, in Section 4, must be filled: 

0 Signature of the Applicant (Must be signed by the Applicant to be accepted) 0 Date Signed by the Applicant 
"----.---~-"----. 

. 
If the form was completed by a Witness, the following fields, in Section 4, must be filled: 
[] Name of Witness 0 Witness' Address 0 Postal/ZIP Code 
[] Signature of the Witness 0 City Telephone Number 
0 Date Signed by Witness 0 ProvincefTerritoryfState 

If the Applicant is Represented ("I have a Representative" was selected in Section 3), a signature from the Applicant is not required, 
The following fields, in Section 4, must be filled: 

0 Signature of the Representative 0 Date Signed by Representative 
---------_._---------

ATT ACHMENTS - The following documents must be attached to your printed Application Requesting Leave to Appeal 
form: 

o A copy of the Board of Referees, Review Tribunal, or SST General Division decision that you are appealing. 

o If you have a representative, attach an Authorization to Disclose signed by both yourself and your representative. 

,",ILIIl'"'' INSTRUCTIONS 

this Application Requesting Leave to Appeal and attachments to: 

Social Security Tribunal 
PO Box 9812 STN T esc 
Ottawa, ON 
K1G 6S3 

CONTACT INFORMATION 

Need help completing the forms? The SST hours of operation are 07:00 to 20:00 (EST). 

Internet: www.canada.gc.ca/sst-tss E-Mail. info.sst-tss@canada.gc.ca 
Telephone: 1-877-227-8577 
TTY: 1-800-465-7735 

Fax: 1-855-814-4117 

REMINDERS 

As per s. 6 of the Social Security Tribunal Regulations: "A party must file with the Tribunal a notice of any change in their contact 
information without delay." Failure to do so could have a detrimental impact on your application. 

Notify the SST if you authorize a Representative after submitting this Application. 

Keep a copy of this Application Requesting Leave to Appeal and supporting documents for your records. 

PROTECTION OF PERSONAL INFORMATION 

The information you provide is collected under the authority of the Department of Human Resources and Skills Development Act, Old Age 
Security Act, Employment Insurance Act, and Canada Pension Plan to file an Application to Appeal. 

The Social Insurance Number (SIN) is collected under the authority of the Department of Human Resources and Skills Development Act, and the 
Social Security Tribunal Regulations and in accordance with the Treasury Board Secretariat Directive on the SIN. The SIN will be used as a file 
identifier. 

Participation is voluntary, Refusal to provide the specified personal information may prevent the appeal from being properly filed. 

The information you provide will be shared with all the parties to the appeal including HRSDC and may also be shared with HRSDC for the 
purpose of reporting. 

The information you provide may be used andlor disclosed for policy analysis, research and/or evaluation purposes. In order to conduct these 
activities. various sources of information under the custody and control of HRSDC may be linked. However, these additional uses and/or 
disclosures of your personal information will never result in an administrative decision being made about you. 

Your personal information is administered in accordance with the Department of Human Resources and Skills Development Act, Old Age 
Security Act, Employment Insurance Act, Canada Pension Plan and the Privacy Act. You have the right to the protection of, and access to, your 
personal information. It will be retained in Personal Information 8ank(s) under development. Instructions for obtaining this information are 
outlined in the government publication entitled Info Source, which is available at the following web site address: http://www.infosource.gc.ca. 

Info Source may also be accessed on-line at any Service Canada Centre. 
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Social Security Tribunal de la PROTECTED B (when completed) 
Tribunal secur;te socia Ie 

APPLICATION REQUESTING LEAVE TO APPEAL TO THE 
APPEAL DIVISION 

~'--'FOffoFFICEmSE-ONL y '. 
Date Stamp 

If the SST General Division summarily dismissed your previous appeal, use form: SST-AT A TT AD. 

INFORMATION 
Applicant's Full Name Insurance or Business 

(if applicable) 

CURRENT ADDRESS 

Address (No., Street, Apt., R.R.) City 

-----
I Province I Territory I State Country Postal! Zip Code 

ADDITIONAL CONTACT INFORMATION 

Telephone Number "'''::jJ'IUI 

Do you (the Applicant) have a fax number? If yes, you must provide it. 

No Yes (specify) Fax Number: 

Do you (the Applicant) have an email address? If yes, you must provide it. 

No Yes (specify) Email Address 

2 • REPRESENTATIVE INFORMATION 

I will represent myself I have a representative 

If you answered "I have a representative", complete the fields below and the Authorization to Disclose form. 

Representative's First Name Representative's Last Name Name of Company, Association, or Organization 

Representative's Address (No., Street, Apt., R.R) Suite I Unit Number 

City Province I Territory / State Country 

Postal I Zip Code Telephone Number Other Telephone Number 

Does your Representative have a fax number? If yes, you must provide it. 

No Yes (specify) Fax Number: 

Does your Representative have an email address? If yes, you must provide it. 

No Yes (specify) Email Address 
------------------------- -- - - _ .. _-
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Date you Received the Attached Decision 
Year Month Day 

If you are appealing more than 30 days after receiving an EI 
decision or 90 days after receiving a CPP or OAS decision, 
please explain the reasons for the delay in 3 (8). If not skip to 3 
(C) 

FOR LATE APPEAL (if applicable - see instructions on page 2) 

C) REASON(S) FOR LEAVE TO APPEAL - (see instructions on page 1) 

Pursuant to s. 58(2) of the Department of Human Resources and Sk,=Hs---::::D-e-ve-:f-op-m-e-n-t-'Act, I believe my Application 
Requesting Leave to Appeal to the Appeal Division has a reasonable chance for success UCC,ClU;>C 

D) REASON(S) FOR APPEAL - (see instructions on page 1) 

8ased on the grounds in s. 58(1) of the Department of Human Resources and Skiffs Development Act I am appealing for 
the following reasons: 
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PART 1 -TO BE COMPLETED if you do not have a Representative 
I hereby appeal the decision of the Review Tribunal, Board of Referees, or Social Security Tribunal and declare that, to 
the best of my knowledge and belief, all of the information in this Application Requesting Leave to Appeal form is true and 
complete. 
-.~----.---------. .-----, .[-_._----
SignaMe of the Applicant .. . ... _~ __ ~_ ~:-=::: 
PART 2 -TO BE COMPLETED BY A WITNESS IF THE APPLICANT COULD NOT COMPLETE THE FORM 
lhave completed and have read the' contents of this Application to AppeaITormlO the-Applicant who made FiisTher-rT18rk, .' 
under Signature of the Applicant in Part 1, in my presence. 

Name of the Witness (print) of the Witness Month Day 

Witness' Address (No., Street, Apt., R.R) City 

Province' Territory' State I Country I Postal·' Zip Code Telephone Number 

PART 3 -TO BE COMPLETED BY A REPRESENTATIVE OF THE APPLICANT if applicable 
I hereby appeal the decision of the Review Tribunal, Board of Referees, or Social Security Tribunal on behalf of the 
Applicant and declare that to the best of my knowledge and belief, all of the information in this Application Requesting 
Leave to Appeal is true and complete. 
Note: If you are representing an Applicant, complete and submit a signed Authorization to Disclose with tllis notice of 
appeal form. The Applicant must sign the Authorization to Disclose. 

Signature of the Representative Year Month Day 
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THE REGISTERED DISABILITY SAVINGS PLAN (RDSP) AND LUMP SUM 
PAYMENTS 

What is the RDSP? 
The Registered Disability Savings Plan was introduced by the federal government in 
2008. It is intended as a long-term savings plan for people with disabilities and their 
families 

What does it do? 
With an RDSP you can: 

• Make up to a maximum of $200,000 in contributions in a lifetime. You must make 
these contributions before you turn 60 

• Qualify for the Canada Disability Savings Grant (CDSG) and get up to $3,500 
annually. The CDSG is an income tested grant from the federal government: for 
the first $500 of contributions, you may receive $1,500 - and for next $1,000 in 
contributions, you receive $2,000. You can receive a lifetime maximum of 
$70,000 from this grant until you turn 50 

• Qualify for the income-tested Canada Disability Savings Bond (CDSB). This is an 
annual amount of $1,000 up to a lifetime maximum of $20,000 for low-income 
individuals and families. Again, you cannot receive this bond after age 50. No 
contribution is required to receive the bond 

Important considerations for persons on income and disability assistance 

• All the funds in an RDSP are exempt as an asset 

• Withdrawals from an RDSP are deemed to be exempt income 

• The Ministry acknowledges the RDSP as a way to exempt lump-sum payments 

Some Statistics 

• About 15% of British Columbians have a disability: that is 700,000 people 
• There are about 100,000 clients on provincial disability assistance 
• About 13,500 RDSPs have been opened by British Columbians 
• 3,685 Endowment 150 grants have been issued by the Vancouver Foundation 

(these grants are for income assistance recipients who have opened RDSPs) 

QUESTION: So if the RDSP is so great, why do so few people have one? 



Challenges: 

You have to qualify for the Disability Tax Credit (DTC) 
Most people on social assistance have never applied for the DTC because they do not 
have a taxable income. Although there are some similarities, the definition of disability 
used for the DTG is for most people with disabilities a higher test than the PWD 
definition of disability. MSDSI has estimated that about 30,000 people on PWD might 
qualify for the DTG. The government does not compensate doctors for completing the 
application. 
Another consideration is that not only do RDSP holders have to qualify for the DTG but 
they may also be asked to re-qualify for the DTC at some pointin the fLiture. 
Furthermore, if RDSP holders are no longer eligible for the DTC, they will eventually 
have to collapse their RDSP 

You have to be under the age of 60 to open an RDSP 
Someone who is between the age of 50 and 59 is not eligible for the federal grants and 
bonds butthey can open an RDSP 

You have to make sure your bank sets up the RDSP in a way that works for you 
Most financial institutions consider the RDSP a long-term investment for people with 
disabilities under 50 and have little or no knowledge about MSDSI income and asset 
rules. Some banks have imposed their own rules about withdrawals. It is recommended 
that clients speak to the bank about how they can access their funds before they open 
the RDSP 

If you are under the age of 50, and you want to apply for the grants and bonds, 
there are penalties if you want to make withdrawals from the RDSP 
If a client wants to take advantage of the federal grants and bonds (and why wouldn't 
they?), then this will affect their access to their money because of the RDSP rules about 
withdrawals. Starting in 2014, under the Proportional Repayment Rule, for every $1 
withdrawn from the RDSP, $3 of any grants or bonds received in the past 10 years must 
be repaid to the federal government. 
It is not mandatory to apply for the federal grants and bonds 

Financial literacy and the realities of living on a low income 
Many people with disabilities hqve not even thought of opening an RDSP, assuming 
they have even heard about it, because saving for the future is not on their radar - they 
are too busy trying to makes end meet on a day-to-day basis 

, \ . 



THE ROLE OF THE ADVOCATE 

So here's the situation: Your client has received a lump-sum payment - Is the 
RDSP a good choice for this person in order to exempt the amount? 

Key Considerations: 
1. Speaking to your client about what they want to do with their money 

If your client is intending to use their money to payoff debt or purchase an 
exempt asset such as a car, then it may not be a priority to look into ways to 
exempt the asset over the long term 

2. Review the ways in which they can exempt the lump sum if they want to 
save their money and continue to receive disability assistance. 
Besides an RDSP, you can talk about Trusts, or having both an RDSP and a 
Trust 

3. Remind your client of their income reporting obligation. If your client has 
decided to open an RDSP to exempt the lump-sum then they should advise (in 
Writing) the Ministry of the plan when the income is reported 

Specifically about RDSP 

4. Age: 
If your client is over the age 60 then an RDSP is not an option 

5. DTC: 
Ask your client if they already have the DTC. If they do then that is one less step 
they have to take 

6. Your client doesn't have the DTC 
• Assessing the likelihood of whether your client will qualify for the DTC may 

re relatively easy for clients who are wheelchair users (good), legally blind 
(good), or have episodic depression (not good). However, there are a wide 
range of disabling conditions where it will be much more difficult to make a 
judgement. 

• It should be noted that one can qualify by having a marked restriction in a 
basic activity of daily living (vision, speaking, hearing, walking, elimination, 
feeding, dressing, mental functions necessary for everyday life) or the 
cumulative effects of significant restrictions in two or more basic activities 
of daily living 

• A lot will depend on whether the doctor completing the DTC certificate is 
supportive 

7. Time 
It takes time to apply for the DTC - in some cases CRA has taken more than 6 
months to make eligibility decisions on applications. If the Ministry has been 



advised that the client is in the process of opening an RDSP, they can, initially 
exempt the lump-sum as an asset for a period of three months. After that, the 
Ministry can exempt the asset on a month-to-month basis if they believe the client 
is making reasonable efforts to establish an RDSP - Ministry policy states they 
can ask for documentation to "prove" they are making reasonable efforts 

8. Is there a PLAN B? 
If the DTC application is turned down, then there might not be a whole lot of time 
to do something about it. One option may be to quickly put the money into a trust. 
An advocate should discuss with the client what they would want to do if they 
cannot qualify for the DTC at the beginning of the process 

9. Dealing with the banks 
All the national banks and major credit unions offer RDSPs. Some financial 
institutions seem to have a better reputation when it comes to being customer 
friendly - some have staff that designated to deal with RDSPs. Clients should 
speak to their banks or credit unions about their RDSP policies and how they fit 
with their financial needs, especially those policies that pertain to withdrawals. 

10. Keep in mind that an RDSP may be more than just a way to exempt an asset 
For clients under the age of 50 who want to apply for the federal grants and 
bonds, it is in their best interest to not make any withdrawals from the RDSP for 
many, many years' if they want to reap the full benefit of the federal money. Some 
people may be willing to forego the grants and bonds because they want to have 
access to their money whenever they choose. We recommend that this issue be 
discussed with the client 

11.lf all goes well, once the RDSP is set up, remind the client that he should 
notify the Ministry 

Prepared for the 2013 Provincial Training Conference by 
Robin Loxton, BC Coalition of People with Disabilities 
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THE CHALLENGE –WHAT TO DO WITH EXCESS ASSETS   

A person with disabilities receiving BC disability benefits (the “client” and the “program”) has received or is 

about to receive money from an inheritance, personal injury settlement, or other source that will raise the 

client’s assets above the maximum amount allowable under the program ($5,000 for a sole client with no 

dependent children; $10,000 if one or more dependents).   So long as the client has “excess assets” he or she 

will lose disability benefits. What can be done? 

The basic idea is to convert the “excess assets” into an asset that is exempt under program rules.  The main 

categories of exempt assets are the following:  funds in a trust, funds in Registered Disability Savings Plan 

(“RDSP”), a motor vehicle, equity in the client’s residence, and clothing and household equipment.   A 

complete list of exempt assets is found in section 10(1) of the E&A for PWD Regulation. 

This handout looks at the uses of trusts to convert “excess assets” to an “exempt asset”.  A trust could be 

used to hold all of the excess assets or it could be used in conjunction with one or more other another exempt 

assets.  For example a portion of the excess assets could be put into a trust, some could be put into an RDSP 

if the client is eligible for that program, some could be used to replace worn out clothing and household 

equipment and some could be used to top up the client’s bank account towards the amount allowable under 

the program.  While the main focus is on trusts, there are some comments near the end of the handout on the 

RDSP program and the interplay between RDSP’s and trusts. 

KEY DEFINITIONS  

What is a trust? 

In setting up a trust the client gives money to a “trustee” who agrees to hold the money and from time to time 

pay the money to for the benefit of the client according to the terms of the trust.  There may be one trustee or 

several. The trustee could be a person, a financial institution or a combination and in some cases the client 

could be one of the trustees.  

The Ministry online resource has information about trust at  

http://www.gov.bc.ca/meia/online_resource/verification_and_eligibility/trusts/policy.html#5 

Types of Trusts: Under the rules of the disability benefits program the important distinction is whether the 

trust is discretionary or non-discretionary.   

Discretionary Trust.  Trustee has absolute authority over payments of income & capital. The trustee may 

consult with the beneficiary but the trustee can say no to any requests from the beneficiary.  The beneficiary 

has no legal entitlement to receive any benefits under the trust except what the trustee decides to provide.  In 

setting up and putting funds into a discretionary trust the client gives up all control of those funds.  The trust 

http://www.gov.bc.ca/meia/online_resource/verification_and_eligibility/trusts/policy.html#5�
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must include a “gift over” that names who is to receive any balance in the trust on the death of the client (the 

residual beneficiary(ies). The estate of the client can’t be named as the residual beneficiary.    

The ministry does not consider a discretionary trust to be an asset of the beneficiary and there is no limit to 

the amount that can be held in a discretionary trust provided the beneficiary has no legal right to end the trust 

and get control of the trust assets by revoking, amending or collapsing the trust.     

Non-discretionary trust:  This is any trust that is not a discretionary trust.  The beneficiary has some control 

over income or capital or can regain control of the assets.  The beneficiary may be a co-trustee, or retain the 

right to amend, revoke or collapse the trust.  A non-discretionary trust is an exempt asset so long as the 

cumulative capital contributions are less than $200,000.00. (Can apply for higher limit based on expected 

lifetime disability costs.)   

Trust disbursements are payments from the trust to or for the benefit of the beneficiary (the client). They 

are treated as exempt income if they are used for “disability-related costs”, to buy a residence for the client or 

to contribute to a Registered Education Savings Plan (“RESP”) or Registered Disability Savings Plan 

(“RDSP”) for the client. 

“Disability-Related Costs” 

In the definition of “disability-related costs (E&A for PWD Regulation, s. 12(1)) there is no limit to the 

amount a client can spend each year on following categories:   

- devices or medical aids related to improving the person’s health or well-being;  

- caregiver services or other services related to the person’s disability (The online policy says this 

term is interpreted broadly and includes many services including home-maker service, social 

network facilitators, employment services or supports, speech therapy, physiotherapy, 

occupational therapy, behavioural or communication therapy, applied behavior analysis 

counseling) ; 

-    education or training;  

-    renovations to the person’s residence to accommodate the person’s disability, and  

-    necessary maintenance for that residence. 

There is a calendar year limit of $8,000/ year for any other item or service that promotes the person’s 

independence (Regulation Sch B s. 7(2.1)) Independence expenses are not defined under the program. The 

policy manual say this term is interpreted broadly and is determined by the beneficiary or trustee, not 

ministry staff.   
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EXAMPLES OF TRUSTS 

Non-discretionary trust in the form of a Tax Free Savings Account (“TFSA”) with financial institution 

TFSA’s are a financial instrument delivered by financial institutions under federal rules to encourage savings.  

Starting in 2009, TFSA contribution room accumulates every year the person is 18 years or older, has a valid 

Canadian social insurance number and is resident in Canada.  In 2013 the cumulative contribution room for a 

person eligible since 2009 is $25,500 if he or she hasn’t made any contributions.  This limit will likely 

increase by $5,500 to $31,000.00 in 2014.     

TFSA’s also satisfy the definition of a trust.  The documentation used by financial institutions to set up a 

TFSA typically includes an account opening document signed by the client and the financial institution and 

an additional document usually called a Declaration of Trust by the financial institution.  The account 

opening document includes language to the effect that the client and the financial institution agree to the 

terms of the Declaration of Trust.  Together the account opening document and Declaration of Trust 

constitute a non-discretionary trust for the purposes of the disability benefit program.  

When setting up a non-discretionary trust (TFSA) the client should also open a new personal account in the 

client’s name solely for the purpose of receiving withdrawals from the TFSA.  This account will help the 

client provide records that all of the withdrawals were used solely for disability-related costs.  It’s important 

that the balance in this account together with the balances of the client’s other accounts (not including the 

TFSA) do not exceed the asset limit under the disability benefits program ($5,000). 

A non-discretionary trust in the form of a TFSA’s is an opportunity to use a mainstream financial instrument 

to achieve the objective of the disability benefits program to enable client to safeguard assets to use for 

disability-related costs now and in the future.   

However, there can be a number of hurdles to overcome in using this type of trust:  (1) staff in the financial 

institution may be concerned that opening the TFSA may cause the client to lose disability benefits.  A letter 

to the financial institution by the advocate explaining that the ministry has accepted TFSA’s as a non-

discretionary trust and an exempt assets may be helpful. (2) Many ministry staff are unfamiliar with the use 

of a non-discretionary trust in the form of a TFSA and initially may advise the client that it doesn’t qualify as 

a trust.   However, ministry policy is that if a trust is claimed by a client a legal opinion must be sought by 

the ministry through its Legislation, Litigation and Appeals Branch (“LLAB”) before making an eligibility 

decision. The LLAB has already accepted a number of non-discretionary trusts in the form of a TFSA as 

exempt assets.  Other presenters in this session will provide additional information on assisting the client to 

open a non-discretionary trust in the form of a TFSA Other material detail use of the non-discretionary trust 

(TFSA). 
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Application: A non-discretionary trust (TFSA) is an attractive vehicle in a number of situations: 

(1) (a) the amount of excess assets fits within the client’s TFSA contribution room; (b) the client is able to 

look after his or her finances, deal with  staff at the bank or credit union and the ministry.  The client should 

also recognize that this is a newer strategy and be willing to deal with some administrative issues along the 

way.  

(2) (a) the amount of excess assets is fits within the TFSA maximum; and (b) the client needs help with 

finances but has a trusted family member or friend who is able to provide that help.  (However, in these 

circumstances, instead of using the non-discretionary trust (TFSA), the client should consider setting up a 

discretionary or non-discretionary trust with that friend or family member as trustee but choosing this option 

would involve additional legal costs.) 

Discretionary or Non-Discretionary Trust with a family member or friend as trustee 

In setting up these trusts the client and the intended trustee(s) need to work with a lawyer to draft the trust. 

The lawyer could help the client and the intended trustee(s) decide whether the trust should be discretionary 

or non-discretionary and what provision to include in the trust. There are legal costs in setting up such a trust 

so the client and trustee need to consider these costs in relation to the amount to be put into the trust. 

Application: This kind of trust is useful in a number of situations:  

(1) The amount of excess assets exceeds the client’s TFSA contribution room; or  

(2) the client and the intended trustee(s) prefer to pay the additional legal fees to set up a trust with the family 

member or friend as trustee because they think it will work better for the client.  For example the client is 

unable or has no interest in to helping with administration of the trust or is very vulnerable or anxious.   

Discretionary or non-Discretionary Trust with the Public Guardian and Trustee (“PGT”) as trustee   

The PGT is willing to act as trustee of a settlement, inheritance or other sum of money for a person on 

disability benefits if there is no suitable family member willing to act as trustee and the client understands 

why the trust is being set up and its basic elements.  

There are costs in setting up such a trust including: the legal costs of a lawyer to draft the trust and take 

instructions from the client and the set up and annual fees of the PGT. 

The trust could discretionary or non-discretionary but the PGT will only act as sole trustee.  

Trusts with the PGT work best if the PGT makes regular payment to the client who is able to use those 

payments for disability-related costs on his or her own or with the help of a representative, case manager or 

service provider involved with the client.   
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Non-discretionary Trusts for clients who are “patients” under the Patients Property Act 

Under the Patients Property Act, a person may become a patient under the Act in two ways: (1) the court 

declares on medical evidence that the person is incapable of managing his or her affairs, or person or both; or 

(2) the director of a mental health facility or psychiatric unit signs a certificate that the person is incapable of 

managing his or her affairs.  In the first method, the court also appoints a guardian for the person, called a 

committee.  In the second method the committee is the Public Guardian and Trustee.  

The disability benefits program treats the assets of a patient held by a committee as a non-discretionary trust.  

Under the s. E&A for PWD Regulation, s. 12(5 

If a person on disability benefits has a committee and receives additional funds from an inheritance or other 

source, it’s not necessary to set up a trust providing the amounts come within the limits for a non-

discretionary trust. 

If a person who is unable to manage his or her affairs come into a sum of money and it is not possible for the 

client or his or her representative to set up a trust, consideration could be given to discussing with the PGT 

whether the PGT can take charge of the person affairs.  However, a trust with the PGT would be preferable to 

the PGT acting as committee.   

 

TRUSTS SET UP BY OTHERS FOR THE BENEFIT OF THE CLIENT 

The above discussion looks at trusts set up by the client for the benefit of the client.  Other persons, usually 

parents or other family members can also set up a trust for the benefit of their son/daughter or family 

member. There are two main categories depending on when the trust comes into existence:  (1) testamentary 

trusts and inter vivos trusts.    

A testamentary trust is set up in a person last will (and “testament”).  The trust doesn’t come into being 

until the death of the testator.  The wills of parents of persons with disabilities often direct that the share of 

their estate for their son or daughter with a disability be held in a discretionary trust. This is called a 

testamentary discretionary trust.  

When a client is a beneficiary of the estate of a person who has died, it’s important to check whether the will 

already includes a trust for that person.    

An inter vivos trust is a trust that is set up and comes into being during the lifetime of the Settlor.  For 

example parents sometime set up a trust while they are alive to benefit their son or daughter with a disability.  

These are usually set up as a discretionary trust but they could also be set up as a non-discretionary trust.     
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RDSP’s and TRUSTS 

To open a RDSP a person must be less than 60 years of age  and qualify for the federal disability tax credit.  

The criteria are similar but not the same as  those for the BC PWD designation.     (Key elements of the 

criteria for each program are summarized below.)  Since the RDSP is a very attractive program  it’s 

worthwhile for a person with a PWD designation to look carefully at whether his or her circumstances also 

satisfy the federal tax credit criteria.     

If a person has qualified for or expects to qualify for the federal disability tax credit and is under 60 years of 

age, the RDSP is a very attractive vehicle to receive any lump sum amounts the client may receive that would 

otherwise be excess assets.  There are no costs is setting it up an RDSP and withdrawals are treated as 

exempt income and do not have to satisfy the definition of disability -related costs that applies to withdrawals 

from trusts.  

However, there are some situations in which are person eligible to open an RDSP account may want to 

consider opening a trust as well. 

 (1)If the amount of excess assets is more that the person’s RDSP contribution room; or 

(2)The person wants to begin using the funds and also wants to take advantage of the grant and bond aspect 

of the RDSP program. Withdrawing RDSP funds triggers repayment of grant and bond amount received in 

the previous 10 years.  Instead of withdrawing RDSP funds the person could put some of the initial funds 

into a trust and withdraw funds from the trust for disability-related costs while accruing bond and grant credit 

in his/her RDSP.  However whether this was a worthwhile strategy would depend on whether the person’s 

age, the amount of money involved justified . 

If one qualifies under both criteria it’s possible to have both an RDSP and a trust. 
 

 

RDSP  - disability tax credit criteria:  You are: (a) markedly restricted in a single activity of daily living; 

(b) significantly restricted in 2 or more  activities of daily living including vision; (c) blind; or (d) receiving 

life giving therapy; 

Markedly restricted –  all or substantially all the time, you are unable (or it takes you an inordinate amount 

of time) to perform one or more of the basic activities of daily living even with therapy and the use of 

appropriate devices and medication. 

Significantly restricted:  you don’t meet  the criteria for markedly restricted but your ability to perform an 

activity of daily living is still substantially restricted all or substantially all of the time; these significant 

restrictions exist together or substantially all of the time and the cumulative effect is equivalent to being 

markedly restricted in a single basic activity.  
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Activities of daily living: speaking, feeding, hearing, dressing, walking, bowel or bladder function, and 

mental functions necessary for everyday life.   

Mental functions necessary for everyday life include: (a) adaptive functioning (for example, abilities 

related to self-care, health and safety, abilities to initiate and respond to social interaction and common, 

simple transactions); (b) memory (for example, the ability to remember simple instructions, basic personal 

information such as name and address ,or material of importance and interest); and (c) problem-solving, goal-

setting, and judgement, taken together (for example, the ability to solve problems, set and keep goals, and 

make appropriate decisions and judgements. 

 

BC PWD criteria: key feature:   the person has a severe mental or physical impairment that directly and 

significantly restricts the person's ability to perform daily living activities to the extent that the person 

requires help with those activities; (help includes an assistive device or significant help or supervision from 

another person )  

"daily living activities" , (a)… means the following activities: (i) prepare own meals;(ii) manage personal 

finances;(iii) shop for personal needs; (iv) use public or personal transportation facilities;(v) perform 

housework to maintain the person's place of residence in acceptable sanitary condition; (vi) move about 

indoors and outdoors; (vii) perform personal hygiene and self care; (viii) manage personal medication, and 

(b) in relation to a person who has a severe mental impairment, includes the following activities: (i) make 

decisions about personal activities, care or finances; (ii) relate to, communicate or interact with others 

effectively (s 2(1) of the  regulation) 
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FURTHER DISCUSSION 

CASE Study (1) Mary Smith is 45 years old.  She has a PWD designation because of her schizophrenia 

which she controls with medication.  She lives in an apartment on her own and banks & shops on her own.  

She is estranged from her family.  She is going to receive $18,000 from an ICBC settlement for injuries she 

suffered when hit by a car crossing a street.  She wants to use the money to move to a better place for a few 

years.   

Questions 

In assessing whether a non-discretionary trust (TFSA) is a possibility, what information do you think is 

relevant? 

How would increasing the Settlement amount to $40,000 affect your analysis of available options? 

 

What factors are relevant in assessing whether a discretionary or non-discretionary trust with a family 

member or friend is a possibility? 

 

CASE Study (2) Change the circumstances so that Mary is unable to deal with financial institutions on her 

own; her record keeping is poor; she lives with her sister who helps her with banking and organizing her life 

Is a non-discretionary trust (TFSA) still a possibility? 

Is a discretionary or non-discretionary trust with her sister as trustee or co-trustee a possibility? 

If she lived on her own in these circumstances without the support or the sister what options may be available? 

 



Advocacy Step-by-Step Instruction: Establishing a Non
Discretionary Trust through a Tax-Free Savings Account 

Introduction: 

October 2013 

Prepared by Stephen Portman" 
TAPS Advocate 

1 

Assisting a client to establish a TFSA Trust is one way. that advocates can help' clients to 
improve their social and financial security. Clients designated as a person with disability (PWD) 

, ;rclie~ts intending to apply for designation, fa.ce strict cash a'sset levels to maintain eligibility for 
disability support paym~rits.Without the benefit of a financial vehicle to exempt cash assets 
many in need are required to deplete their financial resources to a significant degree resulting in 
hardship to the individual and their families. The following step-by-step instruction guide seeks 
to provide advocates with'the tools that they need to help clients to establish non:.discretionary 
trusts through mainstream financial institutions that offer TFSA accounts that meet the legal 
definition of a trust for the purposes of exempting cash assets. 

Before advocates assist a client to establish a TFSA Trust it is important to understand what 
exactly a 'TFSA Trust is from the perspective of the Ministry of Social Development and Social 
Innov~tion (MSDSI).ln order to effectively assist clients advocates should familiarize,"" 
themselves with the applicable legislation' and ministry policy that relates to disability trusts (See 
Appendix 1 and 2). MSDSI recognize~ a TFSA Trust as a non-discretionary trust forthe " 
purposes of Section 12 of the'Employment and Assistance for Persons with' Disabilities 
Regulation. Assets held in a non-discretionary trust are exempt from determining ongoing , 
eligibility for support payments. Disbursements or expenditures from the TFSAtrust are also 
exempt as long as the funds are used fordisability related c'osts. ' , 

In ~ssisting clients through the process of establishing ~TFSA Trust th~re are many hurdles 
, tha~ the Glient and advocate m~y face. This includes financial institution staff being concerned 
that th,eir actions will r~$ult in loss of disability benefits to the clierit arid/or ministry staff 
misinforming clients.on the legal standing of a TFSA Account as a trust. In developing the 
following step-by~~tep fnstruction guide I have attempted to mitigate many of'the challEmges that 
may arise. It is important for advocates to apply sound judgement in assisting clientstci ' 
establish TFSA trusts. Every client and circumstance is different'and may requir~ different 
strategies and solutions. Advocates should consult legal supervision whenever they are unsure 
in their course of action' on behalf of a client. 

Do not rush into helping a client to determine what the best methocj is for exempting a lump 
sum. Advocates and clients'aiike will often need time to reflect on the circumstances 
surrounding the receipt of a lump sum in order to make an informed decision. 
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Summary of the 4 steps 

1 .. The interview - Establish whether or not a. TFSA Trust is the rig ht option for the 
client and provide client with information regarding responsibilities 

2. At the· Bank - Instruction on how the client and advocate should approach the 
financial institution of choice 

3. Follow Up Appointment(s) - Review of the TFSA Trust documentation to ensure 
the correct account and information is being used 

4. Disclosure to MSDSI- Instruction on submission of the TFSA Trust to the ministry 

Part 1 M Case Study: Sigurd Larson gets an Inheritance 

2 

Sigurd Larsen is designated as a person with disabilities (PWO). As a single PWO he is only 
allowed to have a maximum of $5000. 00 in cElsh assets and continue to receive monthly 
disability support. On September 10, 20.13, he received a check for $20, 000 as ~n inheritance 
that was willed to him by his dearly departed Aunt Gertrude. Sigurd may lose his monthly 
disability support payments unless he can find a way to exempt a portion of this inheritance. He . . 

has .decided to seek help from an advocate to deal with his problem. He called Super AWesome 
Advocacy Society (SAAS) and spoke to an advocate named Sally Turnip. Sally set up an 
appointment for an interview with Sigurd. 

Step 1 - The Interview: 

This step is the most involved and time consuming. Advocates who take the time to complete a 
thorough initial interview will be sure to save time and effort in the long run. In the initial 

. interview with a client, for the purposes of establishing a TFSA trust, there are two objectives 
that will ne.ed to be accomplished: 1) Determine if a TFSA trust is the right decision for the client 
to exempt their asset, 2) Advise the client of the process for establishing the TFSA trust and the 
ministry policy that will impact them. 

Objective 1: Determining if a TFSA Trust is right for the client 

When contacted by a client who either has or will be receiving a lump sum that places them 
outside ofthe assetexemption level for PWD support, advocates will need to set upan 
appointment. At this ~ppointment the advocate will need to get the following information from 
the client to determine if a TFSA Trust is the right vehicle for exempting a lump sum. The 
following are key questions that will help the advocate to get this information and make a 
determination along with the client on what to do. . 

1. Is the client desig nated PWD or intending to apply? 

In order to exempt assets through a TFSATrust and maintain disability support 
payments the client must be designated as PWD. 

Exception: If a client is intending to apply for PWD the ministry win exempt a?sets 
above. the PWD asset exemption limit while the.client is in ~heprocess of applying for 
designation if the client demonstrates that they are intending to complete the PWD 
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application and establish either a trust or an RDSP as an exemption vehicle, (See 
ministry policy on asset limits for persons applying for PWD designation, AppendiX 2). 

2. How much money will the client be receiving? 

3 

The maximum contribution limit for a TFSA Trust account in 2013 is $25,500'. If the 
client has not made prior contributions to a TFSA and:the amount thatthey will be 
receiving is less than $25, 500 then a TFSA Trust account may be a good option. If they 
will be receiving funds in excess of the maximum TFSAcontribution limit then they 
shouldc;onsider speaking to a lawyer to establish a trust or consider an RDSP as an 
alternative . 

. 3. What. does the client intend to use the money for? 

The client's intent forthe money thatlheyhave or will receive is an important component 
of determining whether or not a TFSA Trust is the right option for asset exemption. 
Funds from a TFSA Trust account must be used for disability related costs or items that 
go toward promoting the clients ·independence.lf the client does not intend to use the 
money for these purposes then a trust may not be a good option. Advocates should take 

'. this opportunity to make a roLigh list of the client's expenses, ·eg. shelter costs, utilities, . ,.. - . : " " . 

phone, car costs. The client needs to be advised that disbursements from a disabIlity 
trust are not intended for smaller day-to-day purchases but are instead intended for 
larger expenses that are easily tracked, ego shelter costs above the shelter allowance, 
Internet expenses. 

4. Is the client capable of sufficiently managing their own financial affairs? 

If the client is unable to independently manage and maintain their own bank account, 
keep up to date records of expenditures, and/or manage a basic budg,et, then a TFSA 

. Trust may not be the right choice for them. MSDSI conducts regular annual reviews of 
. client trust accbUnts t6 ensure that expenditures are made for the purposes of disability 
rellated costs. The client will need'to demonstrate a concise record of all expenditures 
while under review. If the client is reasonably able to independently manage their own 

'. financial affairs orhas' access to some support from friends and family to help manage 
. '. their finances, then a TFSA Trust account may be a good option. 

5 .. Does the client have access to Elstablishing an account at either a Vancity or a Royal 
Bank of Canada (RBC) Branch? 

At the present time, Vancity and RBC- are the only financial institutions that carry a 
.. ' declaration of trust (See Appendix 6 and 7) that establishes a TFSA Trust account that 

has been approVed as a non-discretionary trust by MSDSl.lf your client does not have 
. access to either institution due to geographical location or other reasons, i.e. insufficient 
.ID, then a TFSA account may not be a good -option. It is possible that other financial 
institutions, not listed in this presentation, offer a TFSAgoverned by a declaration of 

" . 
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trust that could be approved as ,a non-discretionary trust by MSDS.I. Advocates should 
seek a legal opinion if choosing to use a financial institution other than Vancity or RBC. 

4 

Note: It is fundamentally important to ensure that the client makes the decision to use a 
TFSA Trust account on their own. Advocates should present the various options that are 
available to clients for asset exemption and assist the client in pursuing the course of 
action that the client chooses. 

Part 2 - Case Study: Sigurd decides to us~ a TFSA Trust Account' 

Sigurd is a 54 year old male who has chronic backpain caused by scoliosis. In addition, he I 

suffers from severe dysthymia. He has always independently managed his own bank account 
and is proud of the fact that he is able to manage his finances and survive on his budget of 
$906.42 per month. He currently has a bank account in good standing at Scotia Bank Sigurd's 
monthly rent is $750.00 per month and he would like to use some of this inheritance so he can 
offset his shelter costs, There is a Vancity down the block from where he lives' and he is very 
confident that he would be able to indep'endently open and manage an account there. Sigurd 
would like to use the money to help him pay his shelter costs above the $375.00 that he 
receives and one day he would like to purchase a car for basic transportation. 

Objective 2: Know and advise the client of the process for establishing the TFSA trust 
and the ministry policy around asset exemption 

All clients who decide to establish a TFSA Trust account should be advised of the following 
information to assist the client in avoiding entanglements with MSDSI and to allow them to 
benefit from the use of their assets. 

The process: 

1. Disclosing receipt of income to MSDSI 

Ministry clients are required to disclose receipt of all income to MSDSI for the month 
within which it is received. For clients intending to establish a TFSA Trust account this 
will typically result in a one month period of ineligibility for PWD support. During this 

. , '. I 

period the client must ensure thatthey budget accordingly and take all necessary steps 
required to manage their financial responsibilities independent of MSDSI. Clients should 
be able to pay for all personal expenses from funds received in the lump sum. 

Advocates should advise clients to disclose their income, to MSDSI by the '5th day of the 
month following receipt of income. If the client is capable, they need to inform the 
ministry as soon as possible that they are intending to establish a trust to exempt the 
funds. Advocates may choose to forward a letter to the ministry advising MSDSI Staff of 
the client's intent to establish a non-discretionary trust for the purposes of asset 
exemption (see Appendix 3). 

If an asset passes directly into a ~rust or RDSP and the client never receives the asset, 
, then the asset is not considered income in the month received. In order to avoid MSDSI 
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treating the asset as income the client must demonstrate that they did not have direct 
control over the funds at any point in the transfer. Where a client is establishing a TFSA 
Trust there is rarely an occasion where they do not have direct control over the funds. 
This typically results in a one month period of ineligibility for the month within which 
funds are received . 

. 2. 3 Month Asset Exemption Period and Extensions 

5 

The ministry will exempt funds received in a lump sum for a period of 3 months to allow 
the client time to establish a trust for the purpose of asset exemption. In order to receive 
this exemption the client must disclose their income to MSDSI and advise the mini&try of 
their intent to establish a trust (see above). The exemption period begins in the month 
that the funds are received. Advocates should record the date thatthe 3 month period 
begins and take steps to ensure that all funds aretransferred into theTFSA Trust 
account and that the account is disclosed to MSDSI before the ,3 months are up. MSDSI 
will extend the 3 months period on a month-by-month basis, in cases where the client 

" • I, 

, can provide documentation proving that they are making reasonable ,efforts to establish 
a trust and that the delay is beyond their control. A letter from the clients advocate will 
. usually suffice. The client must provide documentation each month .for which an 
extension is requested (See ministry policy on Transferring a'ssets or income into a trust, 
Appendix 2). 

Note: In most cases a TFSA Trust can be established within a relatively short period and 
extensions are rarely required. 

3. . Using the TFSA Trust account 

Advocates must advise the client of their responsibilities in using the TFSA Trust once it 
is established. Clients are responsible for making sure that all of the disbursements from 
the TFSAtrust account are used f6rdisability related costs (See glossary for definition of 
disability related costs). Clients are also responsible for maintaining a record of all 
disbursements form the account. This can be easily managed by the client opening a 

" second checking account at the financial institution where they establish the TFSA. The 
client can then transfer all funds from the TFSA Account to the checking account and 
make all purchases with a debit card t6 produce a bank record of all transactions (See 
step 2, "At the Bank"). Clients must ensure that they do not carry a cash balance in their 
other account(s) that exceeds their allowable asset level. 

The best way to ensure that the clierit understands their trust and how they are allowed 
to spend funds from the trust is to provide them with a copy of, Trusts for People 
Receiving the Persons with Disabilities (PWD) Benefit, produced by the BC Coalition of 
Persons with Disabilities (See Appendix 2). In most cases it is advisable to read this 
document over with the client to ensure that they understand. 

. ", , 

, Note: Clients are allowed to spend up to $8000.00 per calendar year on items that go 
, . toward ,promoting the persons independence. Independence expenses are not defined 
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and are therefore at the discretion of the ben,eficiary and not ministry s~aff. This can often 
be a challenging area for clients who are establishing a trust. 

" I 

End ofthe Interview 

Once it has been determined by both the client and the advocate that a TFSA Trust is the 
appropriate vehicle for asset exemption and the client understands their responsibilities and 
how to use the trust it is time to go about establishing it. In order to do this there are some basic 
preliminary steps to go through before the client leaves the .initial interview to set up the 
Account. The client must be prepared to attend the financial institution and have a clear picture 
of how to disclose their income to MSDSI. ' 

1. Preparing to go to the Bank 

Once the client determines that they are going to establish a TFSA Trust Account they 
will then need to determine which financial institution they wish to deal with. If the client 
cannot or chooses riot to use either Vancity or RBC as the financial institution to 
establish the trust, then the client will need to seeka legal opinion as to whether or not 
the TFSA account offered by their financial institution of choice will be accepted as a 
legal trust by MSDSI. Provided the client wishes to use either Vancity or RBC, the 
advocate should provide the following: 

• Advocate Letter addressed to the financial institution which outlines the 
clients intent and identifies the specific TFSA account to be established 
(Appendix 4) 

o A copy of the appropriate Declaration of Trust (Appendix 6 or 7) 

• Optional- A signed Release of Information if the client wishes to have the 
advocate communicate with the institution on their behalf 

It is also a good idea to offer clients access to online resources that provide information on 
disability trusts and the RDSP: 

• How to Create a Trust-
, ' , 

http://www.vcpgv .org/uploads/bu/ad/buadXsi4vgyNbPpJTe X-g/trust.pdf 

" TrusfsforPeopleReceiving the Persons with Disabilities (PWD) Benefit
http://www.bccpd.bc.ca/docs/hs8.pdf 

It The RDSP and People Receiving Social Assistance -
http://www.bccpd.bc.ca/docslrdspguide2012.pdf 

• Disability Assistance and Trust9 ~ 
http://www.eia.gov.bc;calpub/icat/pdflDisabilitiesTriJsts.pdf 

2: Disclosing Income and Intent to MSDSI 

Depending on the client's level of familiarity and comfort with MSDSI Advocates may 
determine different approaches to assisting the client with disclosure of income. If the 
client is capable, advise them to disclose the income on their monthly stub and to 
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.. contact MSDSI staff to advise of the intent to establish a non-discretionary trust. If the 
client is not as capable the advocate should gain consent from the client and forward a 
letter of intent to the MSDSI on the clients behalf. 

7 

Remember: Keep record the date the c.lient disclosed of income and informed MSDSI of 
intent to establish non-discretionary trust. 

Last Thing: 
'. 

Before c9mpletion of the initial interview the advocate should book a follow up 
appointment with the client (See Step 3 - Follow up appointment). 

Pfut 3 - Case Study: Sigurd plans to establish a TFSA and inform the ministry 

Sigurd received $20, 000 as an inheritance from the estate of,his deceased Aunt Gertrude on 
September 10, 2013. Sally has advised him to indicate this income on his income assista/7ce 
stub and deliver it to MSDSI by October 5, 2013. Sally is going to fax a letter to M(3DSI to advise 
the· office that Sigurd intends to place the money into a non-discretionary trust (see Appendix 3), 

· Sally further advi$ed him that he will not receive disability support payments/or the month of 
, November, paid out on October23, 2013. This means that Sigurd will need to ensure that he 

takes the necessary steps to personally pay his rent, bills, and other expenses ashe willpot 
· receive his full disability support again until, November 20, 2013. Sigurd has t() writ~ a check to 
his landlord, Be Hydro and purchase all of his groceries with the money he received from Aunt 
Gertrude until November when he will once again be in receipt of disElbility support .. 

· Sally advised Sigurd on the process for establishing the TFSA Trust account and gave him a 
helpful fact sheet to review so that he will understand how to manage disbursements from his 
account (see Appendix 8). He also has been given a letter to bring with him to Vancity to help in 
setting up, the account (see Appendix 4). Sigurd is ready togo to the bank. 

STEP 2 - At the Bank 

This step is a quick and generally easy process. The client attends the financial institution of 
their choice and meets with an account manager. At this point the client will provide the account 
manager with the advocate letter (Appendix 3) which explains the client's purpose forbeing 
there. In most cases the account manager will provide the ,client with theTFSA ,account 
application form' and corresponding declaration of trust and advise the client to contact the 
branch to establish the account after they have met with their advocate to review the forms. , 

I If the account manager does not provide the application and declaration to the client the 
Advocate may need to provide some assistance. In some cases, financial professionals do not 
understand provincial disability assistance programs and may feel insecure in assisting the 
client. If this occurs advocates need merely contact the branch and discuss the .client's intention 
and needs. After the financial institution staff are informed that the client is merely going to 
establish aTFSA they are generally all.too happy to assist. 
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Once the client has theTFSA Trust Application and corresponding Deceleration of Trut then 
they will then be ready for the next step. 

Establishing two Separate Accounts: 

8 

It is advisable that clients establish two separate accounts with their financial institution of 
choice: 1. TFSA trust account, 2. Checking Account. The client can then make all 
disbursements from the TFSA trust account directly to the checking account. The client will then 
use a debit card for all purchases resulting in an automatic bank record of all expenditures. 
When clients have their trust accounts reviewed by MSDSI they can simply request a bank 
record and provide this to the ministry. This strategy removes much of the stress and 
uncertainty that clients may experience throughout the MSDSI review. MSDSI Staff typically 
review all trusts on an annual basis. 

Part 4 - Case Study: Sigurd goes to the Bank 

Sigurd called Vancity and made an appointment to meet with an account manager named Jeff 
Suit. When Sigurd arrived at Vancity, Jeff told him that he was concerned that a TFSA Account 
may not qualify as a trust and that' Sigurd might be cut off of benefits from the ministry as his 
financial assets aie too high to continue to receive this support. Sigurd gave Jeff the letter from 
Sally. Jeff read the letter but had some more questions and so decided to call Sigurd's 
advocate. After a quick conversation with Sally, Jeff was reassured that Sigurd could open the 
TFSA Account and still continue t6 receive benefits. Jeff gave Sigurd a copy of the TFSA 
Account application and Declaration of Trust (see Appendix 6) that Sally had indicated would be 
necessary. Sigurd left Vancity and went straight to SAAS to review the documents with Sally. 

During the Phone call between Sally and Jeff, Sally mentioned that she serves many clients like 
Sigurd and that she would like to have someone in the local Vancity branch that she could 
communicate with in future when clients were in need of establishing similar accounts. Jeff gave 
Sally his email address and told her that she could contact him any time. 

STEP 3 - The FOllow-Up Appointment{s) 

. The purpose of the follow-upappointment(s) is to ensure that theclielit is opening or has· . 
opened the correct account governed by the correct Declaration of Trust. Depending on the 
advocates familiarity with the local financial institution and with setting up trusts in general there 
may only be need for one follow up appointment. 

At the follow-up appointment(s) the advocate will review the TFSA Account application form and 
Declaration of Trust that the financial institution provided to the client. If these documents are 
consistent with the deceleration of trust found in· Appendix 6 or 7 then the client is ready to 
establish the account. Advise the client to return to the financial institution to establish the 
account and deposit their funds. Once the account is established the client must request and be 
provided with copies of a statement of account, the complete TFSA Account application, and the 
Declaration of trust. These are the documents that must be submitted to MSDSI. The client then 
returns for a second follow up appointment to provide the forms to the advocate. 
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. The follow up appointment isthe ideal time to answer any additional questions that the client 
may have. This is a good time for' advocates to reView with clients how trust disbursements work 
and what the client will need to do in the case that their trust is reviewed by MSDSI. 

Part 5 ~ Case Study: The First Follow up at SAAS .. , 

At the follow up appointment Sally asked Sigurd ifhe had submittedNsincome assistance stub 
. to the ministry. Sigurd hE!d done this and told Sally that he was making plans to pay for his rent 

and bills over the next month. Sally then reviewed the documents and noted that they were the 
correct documentlo establish the account. Sally then advised Sigurd to return to Vancity to 
meet with Jeff to establish the account. 

Sally reminded Sigurd that he would need to open two. accounts; 1. A TFSA Account with the 
documents that they had reviewed and 2) a Checking account so that Sigurd could manage the 
disbursements from his TFSA. Sally reminded Sigurd that he would need to bring her,a copy of 
the signed TFSA Application, the Declaration of Trust and a Statement of Accounts so that she 
could forward these documents to the ministry. Sigurd thanked Sally andreturned to Van city the 
next day. 

At Vancity Jeff established both accounts for Sigurd and gave him copies of the completed 
documents. Jeff thanked Sigurd for banking with Vancity and told him to give him a call if he 
needed anything in the future. 

Part 6 - Case Study: The Second Follow Up at SAAS 

This appointment was quick. Sally reviewed all of the documents with Sigurd. Sally noted that 
the Statement of Accounts showed that Sigurd had deposited $20, 000 into the TFSA account 
governed by the' correct Deceleration of Trust. Sally further noted that Sigurd had taken 1, 000 

, 'out of the TFSA Account and placed it in his new checking account. Sigurd told Sally that he 
was going to use this' money to'pay for his day-to-dayexpenses over the next month. Sally 
advised Sigurd again that the funds from the trust are to, be spent on disability related costs and 

~ . . 

that Sigurd should make all of his purchases from the checking account with a debit card to 
make sure that he has a' clear and conci~e record of all expenditures. 

". . '. 

Sally told Sigurd that she would fax the completed Trust documentsto the ministry and that 
.' Sigurd should conta'ct her when he receives a . letter from the ministry with respect to his trust. 

Sigurd thapked Sally, breathed a sigh of relief, 'and left the SAAS office. . 

Sally thought to herself that she might not need this second appointment lor future clients. Now 
that she knows Jeff and can communicate directly with him, she can be reasonably assured that 
her clients will receive the right documentation when they are setting up their TFSA accounts at 
the local Van city branch. 

STEP 4 - Disclosing the TFSA Trust to the Ministry 
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When the client has established theTFSA account and deposited the money into the account 
1 : t , ' • 

the accompanying ,documentation must be disclosed to MSDSI to be reviewed by the 
Legislation, Litigation and Appeals Branch (LLAB) prior.to receiving final approva! as a non
discretionary trust. 

Once ministry staff are provided with the TFSA trust disclosure (see Appendix 5) by the 
advocate on behalf of the client, they then complete a Trust Query Form, attach it to the trust 
documents and forward the package along to LLAB for final approval. This process can take 
many months for MSDSI to complete. 

10 

It is necessary to send the completed documents directly to the client's 10cal'MSDSI office and 
not to LLAB. If the local office is not informed of the pending trust approval and LLAB takes 
longer then the three month exemption period to approve the trust then the client may ,be found 
ineligible for disability support payments. This error can be corrected but will cause unnecessary 
hardship on the client. 

The disclosure can be delivered to the local MSDSI office by in person delivery, post, or fax. 

Documents that must be disclosed: 

1. Advocate disclosure letter 
2. Trust Account Application 
3. Statement of Accounts - indicating balances for both the TFSA Trust Account and 

the checking account if applicable 
4. Declaration of Trust 
5. Release of Information (Optional) 

Once LLAB has approved the TFSA trust they will mail a letter to the client that explains ,that the 
TFSA Trust account is considered to be a non:-discretionary trust (see Appendix 9). Advocates 
should advise clients to contact them when this letter is received to cbse the file and to tie up an 
loose ends. 

Part 7 - Case Study: Sally sends the documents to the ministry 

After Sigurd left the office Sally prepared a letter of disclosure to the ministry explaining that the 
TFSA Account meets the ministry definition of a non-discretionary trust (see Appendix 5).Sally 
then took copies of all the documentation and prepared a fax cover letter that outlined all of the 
attachments; 1) Advocate Letter, 2) TFSA Account Application, 3) Declaration of Trust, 4) 
statement of Accounts, 5) Release of information. Sally faxed the documents to the local 
ministry office and kept a copy of the fax confirmation letter along with all of the other 
documents in Sigurd's file; 

Part 8 - Case Study: A job well done 

Two months after Sally last saw Sigurd she received a small box of chocolates and an envelope 
in her mail box at SAAS. When she opened the envelope she saw two things, a card from 

Together Against Poverty Society - October 2013 



Sigurd thanking her for al/ of her efforts and a letter from the ministry that approved Sigurd's 
TFSA Account as a non-discretionary trust (see Appendix 9). This trilly was a job well done. 

Advocate Questions: 

1. What would happen if Sigurd did not report his income to the ministry?· 

2. What happens if'theministry does not approve the trust? ,--' : ; 

.3. What happens if frontline ministry staff, tell Sigurd that aTFSA is not a Trust? 

4. . What if there is no local VancityorRBC Branch? .. 

5. Do advocates need to forward a Statement of Accounts to the ministry? 

6. What happens if the client who wishes to establish a trust receives $35, 000 
instead of $20, OOO? 

Together Against Poverty Society - October 2013 
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Trust Glossary: 

Assets: the financial resources a person or trust has, including cash, bonds, securities, property 
and/or items of value (Le. a car) 

. . 

Asset Limit: the maximum amount of assets a person receiving PWD benefits can have (Cash 
assets of $5000.00 for a single recipient or $10,000 for 'a family unit of 2). 

BenefiCiary: The person who benefits from the assets in the trust. Can be the client or holder of 
an approved TFSA Trust Account. The beneficiary is responsible for keeping a record of all . 
disbursements from a non-discretionary trust. 

Declaration of Trust: Document that sets out the legal structure of the trust (also referred to as 
a trust agreement). ' 

Disbursements: payments form a trust. 

Discretionary Trust: a trust where the beneficiary does not have control over the money in the 
trust. The trustees make all of the spending decisions. No limit to the amount of money that can 
be held in a discretionary trust provided the beneficiary has no legal right to end the trust and 
gain control of the assets. 

Disability Related Costs: disability related costs are considered as exempt for the purposes of 
calculating disability support amounts. All disbursements from a trust must be used for a 
disability related cost as defined under s. 12 of the EAPWD Reg or used to promote the persons 
independence. * 

In the definition of "disability-related costs there is no limit to the amount that can be spend each 
year on following categories: 

devices or medical aids related to improving the person's health or well-being; . 
caregiver services or other services related to the person's disability (The online 

policy says this term is interpreted broadly and includes many services including 
home-maker service, social network facilitators, employment services or supp'orts, 
speech therapy, physiotherapy, occupational therapy, behavioural or communication 
therapy, applied behaviour analysis counselling) ; 

- education or training; 

- renovations to the person's residence to accommodate the person's disability, and 

necessary maintenance for that residence. 

*There is a calendar year limit of $8,000/ year for any other item or service that promotes the 
person's independence (Regulation Sch B s. 7(2.1» Independence expenses are not defined 
under the program. The policy manual say this term is interpreted broadly and is determined by 
the beneficiary or trustee, not ministry staff. 
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Inter vivos Trust: a trust fund that comes into effect during the lifetime of the person who 
established the trust. It is also known as a living trust. 

13 

" Non-discretionary trust: a trust in which the beneficiary of the trust has some control over 
income or capital or can regain control of the assets. MSDSI will exempt assets held in a non
discretionary trust so long as the total assets in the trust are less than $200, 000. MSDSI may 
approve assets above this level if the beneficiary demonstrates that they have life time disability 
related costs above $200, 000. 

Settlor: The persons who estC\blishes a trust. The settlor can be the beneficiary. 

Tax Free Savings Account (TFSA): A Tax-Free Savings Account (TFSA) is a flexible, 
registered, general-purpose savings vehicle that allows Canadians to ear,! tax-free investment 
income to more easily meet lifetime savings needs. 

Testamentary Trust: a trust that is set up, often within a will, which takes effect upon the death" 
of the settlor 

TFSA Trust: technically the same as a TFSA. A form of non-discretionary trust where the 
financial institution acts as the trustee and the account holder acts as the beneficiary and settlor. 
Must carry a declaration of trust or trust agreement that establishes the account to meets the 
leg~1 definition of a trust. As of 2013, carries a maximum cumulative contribution limit of $25, 
500 for a person eligible for a TFSA as of 2009.This limit will likely increase by $5, 500 to $31, 
000 in 2014. 

Trust: a legally binding agreement in which a settlor transfers legal ownership of assets to a 
trustee to manage and administer for the benefit of the beneficiary. 

Trustee: The person or comp~ny that manages the trust according "to written instruction 
contained in the trust agreement. " 
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APPENDIX 1 - Trust Legislation 

Trust Related legislation: October 2013 

Be Employment and Assistance for Persons with Disabilities Regulation 

Limits on income 

9 (1) For the purposes of the Act and this regulation, "income", in relation to a family unit, 
includes an amount gamished, attached, seized, deducted or set off from the income of an . 

. applicant, a recipient or a dependant . '. 

(2) A family unit is not eligible for disability assistance if the net income of the family unit· 
determined Ullder Schedule-B ~quals or exceeds the ~nount of disability assistance dete1111ined 

.. under Schedule A for a family unit matchin~. that family unit 

Asset limits 

10 (1) The following assets are exempt for the purposes of subsection (2): 

(2) A family unit is 1iot eligible for disability assistance if any of the following apply: 

a) a sole applicant or sole recipient has no dependent children and has assets with a total value of 
more than $5 000; , 
(B.C. Reg. 19712012) 

I 

(b) an applicant or redpient has one or more depeildants 'atid the family unit has assets with a 
total value ofmorethatl $10000. 
(B.C. Reg. 19712012) 

Assets held in trust for person with disabilities 

12 (1) In this sectiOli, "disability-related cost" means the cost of providing to a person with 
disabilities or a person receiving accommodation or care in a private hospital or a special care 
facility, othet than a dmg or alcohol treatment centre, 

(a) devices, or medical aids, related to improving the person's health or well- being, 

(b) :caregiver services oi· other services related to the person's disability, 
I . . . ,.' 

(c) education or training" . 
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(d) any other item or service that promotes the person's independence, and (B.C. Reg. 
197/2012) , , 

(e) if a person with disabilities does not reside in a special care facility, a private hospital or an 
extended care unit in a hospital, 

(i) renovations to the person's place of residence necessary to accommodate the needs resulting 
from the person's disability, and 

(ii) necessary maintenance for that place of residence. 

(2) If a person referred to in subsection (1) complies with subsection (4), up t~ $200 000, or a 
higher limit if authorized by the minister under subsection (3), of the aggregate value of the 
person's beneficial interest in real or personal property held in one or more trusts, calculated as 
follows: (B.C. Reg. 197/2012) 

(a) the sum of the value of the capital of each tmst on the later of April 26, 1996 or the date the 
tmst was created, plus 

(b) any capital subsequently contributed to a trust referred to in paragraph (a), 

is exempt for the purposes of section 10 (2) [asset limits]. 

(3) If the minister is satisfied that, because of special circumstances, the lifetime disability
related costs of a person referred to in subsection (2) will amount to more than $200 000, the 
minister may authorize a higher limit for the person for the purposes of subsection (2). 
(B.C. Reg. 197/2012) 

(4) A person referred to in subsection (2}who has a beneficial interest in one or more trusts must 
keep records of the following and make, the records available for inspection at the request of the 
minister: 

(a) for a tmst created before April 26, 1996, the capital ofthe tmst on that date; 

(b) for a trust created on or after April 26, 1996, the capital of the trust on the date the trust was 
created; 

(c) the amount of capital contributed ineach subsequent year to a trust referred to in paragraph 
Wor~; . . 

(d)all payments made after April 26, 1996 to or on behalf of the person from a trust in which that 
person has a beneficial interest. 

(5) For the purposes of this section, the ~'eal or personal property of a."patient", as defined in the 
Patients Property Act, who is a person with disabilities is to be treated as if the reaI'or personal 
property were held in tmst for the patient by the patient's conIDlittee: 
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Schedule B 

Exemptions - unearned income 

7 (0.1) In this section: 
"disability-related cost" means a disability-related cost refelTed to in paragraph (a), (b), (c) or 
(e) of the definition of disability-related cost in section 12 (1) [assets held in trust for person 
with disabilities} of this regulation; 
(B.C. Reg. 19712012) 

"disability-related cost to promote independence" means a disability-related cost refelTed to 
in paragraph (d) of the definition of disability-related cost in section 12·(1) of this regulation; 
(B.C. Reg. 197/2012) 

.. 
"intended registered disability savings plan or trust" , in relation to a person refelTed to in 
section 12.1 (2) [temporalY exemption of assets for person }vith disabilities or person receiving 
special care} of this regulation, means an asset, received by the person, to which the exemption 
under that section applies; (B.C. Reg. 197/2012) 

(2.l) The maximum anlount of the exemption under subsection (1) Cd.3).is $8 000 in a calendar 
year, calculated as the sum of all payments, structured settlement annuity payments and money 
that, during the calendar year, are applied exclusively to or used exclllsively for disability-related 
costs to promote independence. (B.C. Reg. 197/2012) 

(3) Repealed (B.C. Reg. 8312012) (B.C. Reg. 19712012) 
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Ministry Policy Related to Trusts: October 2013 

Available online at: 
http://www.gov.bc.ca/meia/onlineresource/verificationandeligibility/trusts/policy.html#2 

Trusts 

Policy 

Eligibility and Trusts 

Types of Trusts: October 1, 2012 

Income Assistance Clients and Trusts 

How a Trust is Set Up 

Transferring Income or Assets into a Trust: October 1,2012 

Trust Payments: October 1, 2012 

Structured Settlements: October 1, 2012 

Committees: October 1, 2012 

Trust Reporting Requirements 

Random Annual Audits 

Return on Investment in a Trust: October 1, 2012 

Client as Trustee 

Eligibility and Trusts 

July 20,2011 

Among other things, tmsts provide a way for some clients and their families to safeguard assets 
for meeting disability-related costs now and in the future while remaining eligible for assistance. 
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The following client types may transfer certain kinds of assets (real property or personal 
property) into a discretionmy fJ:ust or a non-discretionary trl.lst,under celiain conditions, without 
affecting eligibility for assistance: 

• Clients who have the persons with disabilities (PWD) designation; 
.• A client who resides in a private hospital or a special care facility (other than a drug or 

alcohol treatment centre); 
• Clients· or applicants awaiting a PWD adjudication decision 01; completing a PWD 

Applicatioil f011n [fotmore inf01111ation, see Persons with Disabilities Designatio11-
Designation Application]. 

Note: Throughout this topic, "client"will refer to both clients and applicants if "client/applicant" 
is used in the paragraph in which it appears. 

Income assistance clients, other than those who reside in a private hospital or a special care 
facility, could. have a discretionary trust that would not be considered an asset in certain nalTOW 
circumstances. [For more information, see Policy - Income Assistance Clients and Trusts.] 

Types of Trusts: October 1,2012 

October 1,2012 

A trust is a legal relationship where someone (the trustee) holds the legal interest in (legally 
owns) money or other assets for someone else's benefit (that person is called the '~bel1:eficia:ry"). 
The legal relationship is often, but not always; described in a written agreement, or in a wilL 
There can be more than one trustee, and multiple beneficiaries, or there may be only one ofeach . 

. :i 

There are two basic types of trusts: "discretionary" and "non-discretionary." The distinction is 
important, because they are treated differently lmder BC Employmentand Assistance ,legislation. 

Discretiollary trllst: a trust inwhich the trustee has absolute authority overpayment of capital 
and income from the trust. In other words, the· trustee has complete authority to decide whether 
to provide trust funds to the beneficiaty, or to spend trust nmds on their behalf. 

• The ministry generally does 110t consider a discretionary trust to be an asset, provided the 
beneficiary has no legal right to end the trust and take the capital. Because such a trust is 
not cons.idered an asset, there is no limit to the value of assets that can be held in a 
discretionary trust. 

o If the beneficiary has a legal right to collapse the trust and gain control of the assets, the 
ministry considers the lTllSt to be an asset. Such a trust is considered to be a collapsible 
discretionary· trus!; 
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Non-discretionary trust: A tmst in which the trustee does not have absolute authority over 
payments of capital and income from the trust. .The beneficiary may have some control, or the 
tmstee may be required to make certain payments. 

1. A non-discretionary trust is considered an exempt asset for eligible clients so long as the 
, value of all capital contributions over time does not exceed $200,000. 

2. AllY return on investment generated by the trust can grow the value ofthe tmst beyond 
$200,000 [see Policy - Retum on Investment in a Tmst for more information]. 

3. C~pital contributions in excess of $200,000 are not exempt as an asset unless special 
approval is given by the minister. 

4. The minister can approve capital contributions in excess of $200,000 if the minister is 
satisfied thatthe lifetime disability-related costs of the beneficiary will exceed $200,000 
[see Procedures - Lifetime MaximlUll]. 

Note: Trust capital is the total of all contributions made to a trust. Trust income is any reil1l11 on 
investment generated from capital contributions within a trust. 

An RDSP is a registered matched savings plan specific for people with disabilities. All RDSP is 
not a trust but is an altemative tool for safeguarding and growing assets now and for the 
future. [see Related Links - Assets and Exemptions] 

Income Assistance Clients and Trusts 

July 20,2011 

Income assistance clients, other than those who reside in a private hospital or a special care 
facility (other than a drug or alcohol treatment centre), could have a discretionary trust provided 
. they have no way of collapsing the tmst and gaining control of the assets. TIns is because a 
discretionary tmst is not considered an asset .. However, whether they can have such a tmst also 
depends on how, when, and by whom the tmst was s~t up. For example, these clients Ihay not be 
eligibie for assistance if the trust was set up with capital that was within that client's contro~, 
within two years before their date of application for assistance or while in receipt of 
assistance. Further considerations include the underlying purpose of the contribution. to the trust, 
and the purpose ofllie trust itself. A legal opinion must be sought by the ministry through 
LLAB regarding such a contribution to a trust before making an eligibility decision. [See 
Procedures] 

Examples: " 

.. . A third pmty sets up a discretionary tmst using their own resources, naming the client as 
beneficiary. The client cannot collapse the trust and gain control of the assets. In this 
case, the existence ofthe trust alone does not impact the client's eligibility for assistance. 
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• During the two years prior to applying for income assistance, a client receives some 
property as an inheritance and transfers it to a discretionary trust. The client cannot end 
this trust and take the capital. Depending on all the circumstances in tIns case, the client 
may not be eligible for assistance because of s. 13 of the EAP WD Act or s. 14 of the EA 
Act, In some .cases it may be, detennined that the client disposed of real property or 
personal propertyin'order to reduce assets by transferring them into ,a trust. 

How a Trust is Set Up 

July 20,2011 

A trust is generaUy/setup,by transfening assets to someone to hold for the benefit of another ' 
person. Sinnlarly, a trust can also be ,set up by a person declaring assets they own are, owned for 

, the benefit of another person. The fundamental concept of a trust is thatthe legal oWJ.i.~rslnp of 
'" the asset (essentially, the authority to manage or dispose of the asset) is separatedfrom the 

beneficial ownel;ship (the right to benefit from the asset). 

There are many ways to set up a trust. Two COlIDllon trust atTangements are: 

• " The client/applicant or another party chooses someone to be a trustee, or to be a co
trustee with the client, to manage the trust. The client and the trustee sign a trust 
document'showing all the terms under which!the assets have been transferred to ,the 

, trustee, to. be held in trust. This type of trust is an inter vivos trust because the creator of . 
"the trust is still alive . 

• ". A person creates a trust in their will., The trust becomes effective when that person dies, 
because the deceased person's assets are automatically transfen'ed to their. executor and 
trustee, so they can catTy out the instructions in the will. Thus, a separate trust agreement 
is not needed to puttlns trust into effect. TIns type of trust is a testamentary trust, 

"because i~is created through aperson's last will and testament. 

A trust documenUtself is not enough to create a trust. The legal title to the asset in trust must be 
transferred to the trustee to make the trust effective. 

Ministry staff must not provide recommendations or advice regarding whether a trust or 
other personal arrangement is right fora client/applicanf. The ministry cannot give legal or 
investment advice to clients, and can only provide information regarding how an . 
arrangement·a client has already made affects their eligibility. ,If a trust is.claimed by a 

. client, a legal opinion must be sought by the ministry through LLAB beforemal{jng an 
eligibility decision. 
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Ministry staff use a Trust Query Cover Fornl (HR2999) and send any other relevant documents 
to LLAB to detelllline whether the tmst is valid, whether the trust is to· be considered an asset, 
and if it is exempt. 

[For'more information, see Resources for Clients - Tmst Query Submission Ouidelines for 
Clients and Resources for Staff'- Trust Query Submission Guidelines for Staff.] 

Transferring Income or Assets into a Trust: October 1, 2012 

October 1, 2012 

If an eligible client receives earned income or unearned income (such as CPP disability 
payments, money from a trust or inheritance, or investment income from assets held outside a 
tmst); it is considered income in the month l'eceived even ifthe income is redirected, or received 
and· transferred, into a trust. CeIiain income exemptions apply [see Related Links - Income and 
Exemptions]. Unless deemed by the legislation to be unearned income by definition, transfers of 
capital (including most gifts) are not treated as income [see Related Liilks - Assets and 
Exemptions] . 

Eligible clients maY' choose to transfer newly received income or assets to a trust or RDSP to 
avoid being over tIie asset limit in subsequent months [see Related Links - Assets and 
Exemptions]. If under $200,000, theasset(s) can be transfelTed into a trust. If the value of the 
asset(s) exceeds $200,000, the client should get legal advice,and they MAY be able to use a 
tmst. For example, a possible concel11 is disposal of real property or personal property to reduce 
assets (section 13 of the EAPWD Act and section 12 of the EA Act). Whether or not tIns 
provision applies will depend on the circumstances of each case. 

Ministry staff must not provide recommendations or advice regarding whether a trust or 
other personal arrangement is right for a client/applicant. The ministry cannot give legal or 
investment advice to clients, and can only provide information regarding how an 

. arrangement a client has already made affects their eligibility. If a trust is claimed by a 
client, a legal opinion must be sought by the ministry through LLABbefore making an 
eligibility decision. 

Ifan asset passes directly nito a tmst or RDSP and the clientlapplicantnever receives the asset, 
then the asset is not considered income in the month received. For example, if a relative chooses 
in their will to disburse assets directly into a tmst for the client, those assets will not be . 
considered income in the month received. Note that this is different than when a client has an 
entitlement to the asset, but directs the person who has to tral)sfer the assetto the client to instead 
transfer the asset into tmst. An example is where a client is· named as a beneficiary in a will, but 
there is no testamentary trust - the client is simply entitled to receive the inheritance; the client 
then requests the executor to transfer it into a trust. In such a case, it is tile client and not the 
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transferor who has'chosen to transfer the asset in theti·ust. Accordingly, the llur~istry treats tlus 
situation the same as if the client actually received the asset before it was transfened to the trust. 

A legal opinion must be sought by the ministry'through LLAB when ministry staff require 
advice regarding how to categorize a transfer of income or assets and, generally, whenever 
there may be a trust involved, before making an eligibility decision. 

If an eligible client transfers an exempt asset into an exempt trust, for example, a residential 
property that serves as the client's primary residence, or a transfer from a personal RDSP, the 
asset remains exempt and does not impact eligibility for assistance. Likewise, umds rolled into 
an exempt trust from a deceased parent's RRSP or Registered Retirement Income Fund are not 
considered income in the month received. 

If an eligible client does not have an exempt tmst or RDSP and the client wishes to transfer an 
asset to a trust or RDSP, the ministry allows the client up to three months to do so (the first 
month being the month in which the asset is received). During this time, the ministtywill exempt 
assets intended for the trust or RDSP .. If, after three months, the client has not set up a tmst or 
RDSP, the client's circumstances will be reassessed. If the client provides doclUmmtation (:5:om 
a financial institution or lawyer) proving they are making reasonable effottsto establish an· 
RDSP or trust, and the delay is beyond their control; the exemption for the asset maybe 
extended on a month-by-month basis. The client must provide dOclUilentatioll·each month for 
which an extension is requested. The exernption ceases to apply if the ministry becomes aware 
of infolmation that indicates that a client does not intend to contribute the asset or a portion of 
the asset to a trust or RDSP. 

Expenditures from an asset intended for a: tmst or RDSP will be exempt only so long as' they are 
spent on "disability-related costs" [see Policy - Trust Payments]. However, if the client does not 
receive assistance for a month because of excess ilicome in the month received, expenditures 
from the asset intended for a tmst or RDSP are not restricted during this month (Shmi of 
transactions making s. 13 of the EAPWD Act or s. 14 of the EA Act applicable). 

Assets Reported Late or Discovered by Review or Investigation: Clients found to be 
ineligible for assistance as a result of rep01iing assets at a later date, or for failing to repOli assets 
(either before or after the client began receiving assistailce) which Were subsequently discovered 
as a result of a review or investigation, may reapply for assistance when they no longer have the 
assets, or when they transfer the assets into a trust [see Policy - Eligibility and Trusts]. If they 
choose to set up a trust, tlus must be done before they.will be eligible for assistance (i.e., lUllike 
clients who report assets, 1l0n-repOliers are not eligible while they are setting up the trust). In 
such cases, ministry staff will expedite the review of the trust and the client will remain 
ineligible for assistance until the trust has been reviewed and detelmined to be valid and an 
exempt asset. 

Exception: 
. . 

If an asset described above (over the asset Hnut that is repOlied.at a later date or followhig a· 
review or investigation that has uncovered the asset wluch was not reported) is being held within 
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an existing trust, the client remains eligible for assistance and the trust should be inunediately 
reviewed. 

. Amended Trusts: Clients fOlmd to ,be ineligible following a review of a trust may in some cases 
amend the temlS of the trust. Ministry staff cannot advise whether a client can or should amend a 
trust. If the client clwoses to amend a trust, ministry staff will expedite the review of the 
anlended tmst, and the client remains ineligible for assistance unless and until the trust has been 
reviewed and determined to be valid and an exempt asset. 

Trust Payments: October 1, 2012 

October 1,2012 

Payments from both discretionary and non-discretionmy trusts are considered unearned income 
subject to exemptions for c'ertain trust payments. Exemptions apply only topersons with 
disabilities (PWD) clients, PWD applicants and clients who reside in a private hospital or a 
speciaZ care facility (other thaJ.1 a drug or alcohol treatment centre);. there are no trust payment 
exemptions for other clients or non-PWD members of a fanlily unit. Trust payments aJ.·e fully 
exempt for eligible clients when used for: 

• Buying a place of residence for the client, 
• A contribution to a Registered Education Savings PlaJ.l, 
• A contribution to an RDSP, or 

Disability-related costs: 

Disability-Related Cost Annual Calendar 
Year Limit r Devices;o~ medical aids, related ~ving the p~rso~'s health 

", . 

:1 None 
. or well-bemg [see n<;>tes below] .. 

; I Care~iver services or other services related to the person's . 

. .,' --
None 

: dIsabIlIty [see notes below] . . i. 

. .. ----
Any othel" item or s.ervice that promotes the person's independence 1$8,000 
[see notes belQw] 
"' ~ .. .. . ..... ....... .... ........ .... ... " .... . ..... " . . . . . . .. . ." .. . ..... . 

• 1.~~~lC~tion or~·~~n~~~ .. ... ' ... . .......... .. . .. '" . ... ,' ..... .. , .. ..... I~on~ ... . . . . .. .. . . . .. "" .---

llNone Renovations or chaJ.lges to the person's place of residence 
necessary to accommodate the needs resulting from the person's 

. . 
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'1' cl.isability·(clients with PWD designation only) 

Necessary maintenance on the person's place of residence (clients ..•.. 1 N, one 
with PWD designation only) 

----- -------'--.----~---.,....-'---.,.,----

Notes: 

-Examples ({devices, or medical aids, related to improving the person's health or well-being 
include but are not limited to: . 

e High performance wheelchairs for recreationai/leisme or sports use' 
• Vehicle modifications (hand controls, yan lifts) 
o Lift chairs 

"Other services related to the person's disability" is interpreted broadly and includes many 
services. Examples include but are not limited to: 

e Home-maker services 
• . Community Connectors (social network facilitators) . 
• . Employment services or supports' 
• Speech therapy . 
o Physiotherapy 
• Occupational therapy 
o Behaviomal or connntmication therapy : 
• Applied behavioural analysis 
• '. Counselling 

"Any other item or service that promqtes the person's independence" is interpreted broadly and 
is detennined by the beneficiary or trustees, not ministry staff. 

If paltof the cost of an item or service that promotes a person's independence falls under.a 
diffe~'e~lt disability-related cost (or exempt trust payment),.that poltion pf the expense ShOllld not 
be included within the $8,000 limit. For example, if a client takes an alU1Ual trip that requires a 
caregiver to . accompany them, the client's ,expenses could be paid for out of the $8,000 limit, but 
the expenses the client pays for the caregiver, (including the caregiver's travel costs if 
applicable), are not included within the $8,000 limit. 

Generally, disability assistance clients are not required to use assets:fi:oma trustto payforitems 
that may be provided by the ministry. For example, if a PWD client meets all eligibllity criteria 

. to be provided a wheelchair, their trust would not.be considered an availl:l-ble reSOlU'ce and they 
would be .eligible to receive the wheelchair .. Assets from a trust .can be used to pay for upgrades 
to items beyond what may be provided by the ministry. 

If an individual who is not a ministry client with a non-discretionary trust applies for a health 
supplement under life-threatening health need, they are required to use assets from their trust 
before being considered for a supplement under life-threatening health need. 
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Tmst payments are separate from RDSP payments. RDSPs are not subject to trust payments 
guidelines. 

Note on fees: Tmst payments for investment conunissions, or administration and legal fees 
required to operate a trust (for example, tax payments or payments to trustees) are not payments 
to the beneficiary and do not count towards the $8,000 limit. 

M'inistry staff have no authority to direct a client or a trustee regarding how they must use 
it trust, nor may they provide suggestions or advice as to how to use a trust; staff apply the 
Act, regulations and ministry policy to determine how the client and trustee have used their 
trust as it relates to determining eligibility for assistance. 

Structured Settlements: October 1, 2012 

October 1, 2012 

A structured settlement is an agreement to pay damages t6 a plaintiff in a lawsuit, btlt by periodic 
payments rather than as a lump stun. To be considered a structured settlement under this policy, 
the settlement agreement: 

• must have been in relation to a claim for damages in respect of personal injury or qeath, 
and 

• must require the defendant to make periodic payments directly to the person for a fixed 
teml or the life of the person through the purchase of a single premium 8.1U1uity contract 
that is not assignable, commutable or transferable. 

If a settlement does not meet all of these criteria, it is not a structured settlement. These 
alU1uities 8.1'e not assets. Somestruchu'ed settlements require payments to be made into an achml 
trust, in which case the trust will detennine how the 8.1T8.1lgellient is treated. 

Payments received under struchu'ed settlements are treated the sanle as payments' fl.-om 
trusts. Thesanletrust payment income exemptions apply~ reg8.1'dless of whether the payment 
originated in a trust, or came from a struchued settlement·anlluity. 

If a clienti'eceives a struchrred settlement and does not have the persons with disabilities (PWD) 
desigl1ation or is not a perSOll receiving acconullodationor c8.1·e in a private hospital or a special 
care/acility, the underlying animity will not be considered their asset. However, there are no 

, exelilptiollS for paymeilts under a structured settlement for these clients, so 8.1ly payments under a 
struchlred settlement to a client who is neither a PWD nor a resident in a special care facility will 
be treated as uneamed income. 
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Ifthe stmctmed settlement is set up to make paym~nts into a tmst,the paylilents may or'may not 
be considered income; a legal opimon is required. 

A legal opinion must be soughtby the niinistrythrough LLAB when structured settlements 
are reported, before making an eligibility decision. 

. , 

StriIctured Settlement Reporting: Clients who are the beneficiary of stmctured settlement 
annuity payments are required to keep records of the following and nlake the records available 
for inspection at the request of the minister: 

'. tlie settlement agreemei1t, including the table of payments to be made to the person 
o documentation showing the ownership of the underlying annuity 

Each year the ministry needs the following infol111ation: 

o all payments made to or on behalf of the person under the stmctmed settlement-and what 
the money was used for 

In addition, clients are reqllired to repoli structured settlement annuity payments on their 
monthly repmi, as the payments may affect their eligibility. 

Committees: October 1,2012 

October 1,2012 

A committeeship' is an arrangement where the Public Guardian and Trustee (PGT), a private 
individual, or a trust company is granted the authority to manage the affair~ of an adult who is 
incapable of millmging his or her own affairs. Under BC Employment ill1d Assistance 
legislation, a patient's own real property and personal property, which is controlled bY,a , 
committee" is treated by the ministry as if held in trust forthe adult; accordingly, it is not required 
to be held in an actual trust to qualify for an exemption equivalent to a non-discretionary trust 
(generally $200,000). A third pillty can still set up a trust for a patient. A patient would also 
generally continue, to be the beneficiary of a trust that existed prior to their incapacity. Such 
actual tmsts ai:econsidered on their tei"ms, ill1d in light of the patient's inability to manage their 
affairs. 

A legal opinion must be sought by the ministry through LLAB in the case of a 
committees hip, to confirm the status of the committeeship as well as to determine how to 
apply the trust asset exemptions before making an eligibility decision. In seeking a legal 
'opinion, it is important to include documentation showing who holds title to the assets 1.).1 
question and, if there is an actual tmst, documentation showing that the propelty is held in trust 
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and confl11ning the terms of any trust arrangement. Documentation should also include. a copy of 
the court order or certificate of incapacity ;creating the committeeship. 

The PGT provides assistance to adults who need support for fmancial and personal decision 
making. In that role, the PGT acts as the client's representative, no different from any other 
client advocate, conmlittee or trustee. As such, a legal opinion must be sought by the ministry 
through LLAB for all arrangements involving the PGTbefore malting an eligibility 
decision. 

For more information on doclU11entation required, including for conunittees involving the PGT, 
see Resources for Clients - Trust Query Submission Guidelines for Clients, and see Resources 
for Staff - Trust Query Submission Guidelines for Staff. 

Trust Reporting Requirements 

July 20,2011 

Clients are required to report all trust changes and activity that may affect their eligibility on 
. their monthly report (for example, new contributions, income, payments). Clients are not 

required to regularly report trust balances. 

The ministry has the authority to ask for information regarding a tmst at any time, and trustees 
must keep accOlU1ts and be prepared to produce documentation on request regarding activity in 
the tmst. Each year the ministry needs all of the following infolTIlation about a tmst: 

It how much money was disbursed ±l'om the trust to or on behalf of the client 
.. what this money was used for 
It whether any new money was deposited to the trust 

[see Resources for Clients - Disability Assistmice andTmsts Booklet for tips on how to report 
this infOlmation] 

An updated legal opinion must be sought by the ministry through LLAB when a change in 
tmstee or amendment to the terms of the trust is reported, before making an eligibility decision. 

Random Annual Audits 

July 20,2011 
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.' Exempt trusts held for clients with the persons 'with disabilities designation or persons' ina 
private hospital or a special care facility (other than a drug or alcohol treatment centre) are 
subject to -random annual audits. Audits will match reported trust activities with actual trust 
documentation to eilsure accurate accounting of the tmst. 

Trustees holding exempt trusts for clients need to keep a record,of all activity relating to the 
trust. 

Return on Investment in a Trust: October 1, 2012 

October 1,2012 

, Income generated from retUlTI on investment within a trust can either be kept in the trust or paid 
out to theclient~depending-onhowthe trust is set up. 

If the income is held in the trust; it is not considered income to the client but rather remains part 
bfthe trust. This is true for both discretionCllY trusts and non-discretionary trusts. Only 
distributions from the trust are· attributable to the client as income, and exemptions may apply. 

'Whilenon-disci:etionary trusts have a maximum cOhtribution limit, the value of the trust cail 
exceed the contributionJimit through reilml on investment. This means that the trust remains 
exempt regardless of whether the income generated in it brings the value of the trust over' 
$200,000 .. Income accrued in a trust is not considered to be a capital contribution. 

For example, if a client sets up a non-discretionary trust with a $199,000 contribution and 
income generated on that amount brin:gs the value ofthe trust to $210,000, the entire value of 
this trust would still be considered an exempt asset. 

If the income is paid out to the client through a trust payment, it does not matter whether the 
payments are made from capital, income or mixed capital and income. The entire payment is 
from a trust, and therefore income attributable to the client [see Policy - TrustPaYl11ents]. 

Note on topping a-trust back up: If a client contributes $200,000 (or their approved lifetinle 
maximum) to a non-discretionary trust, draws down the value of the trust, and subsequently 
makes further contributions to it, the additional contribution is not exempt. For example, a client· 
withdraws $10,000 from their trust that they set up with $200,000. Aftedhe $10,000 
withdrawal, the client contributes $5,000 of fresh capital. In thisexanlple, the $5,000 
contribution is considered a non-exempt asset since the client has now contributed a total 
$205,000 to their trust - more than their lifetime maximuhl. 
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Note that it is only "new" contributions to the trust that count toward the exemption limit in the 
calculation; if the trust earns income that is· simply kept by the trust and acclIDmlated as trust 
capital, such capital has not been "contributed" to the trpst for the purpose. of tIns calculation. 

Note on investment properties: Real property may be held witlnn a trust. lfthe trust owns the 
p:roperty, rental income the property generates is income to the trust, like any other investment 
income. It is not a capital contribution nor 'is it the client's income. Assmning the trust is 
exempt, tIns income is exempt because it is income earned by the trust, not the client. lfthe 
income accumulates, it does not count as a capital contribution by the client. 

Client as Trustee 

July 20,2011 

WInle not a common situation, a client/applicant .can be a trustee of a trust where another person 
is the beneficiary. (A client can also be a co-trustee ofa trust where the client is the beneficiary.) 

t 

If a client is a trustee of a trust where another person is the beneficiary, the assets in the trust and 
income generated in the trust are not considered to be the client's asset; however, a number of 
. issues can still arise in this sihmtion. A legal opinion must be sought by the ministry through 
LLAB in every case where the client claims they are a trustee, or otherwise claims to be 
holding property for the benefit of another person, before malting an eligibility decision. 
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APPENDIX 3 - Intent to Establish a Trust (Template Letter) 

Date: 

RE: Mr. John Doe, SIN 

Intent to Establish a Trust 

ATTN: Ministry of Social Development and Social Innovation 

To Whom it May Concern, 

Mr. John Doe has requested that I provide the ministry with a briefoutline 
establishing his intentions for the use of his recent income. Mr. Does has recently 
received $20,000 in a recent inheritance. It is Mr. Doe's intent to establish a non
discretionary trust with this income and to use the benefits of this trust for 
disability related costs. 

I have advised Mr. Doe that it is ministry policy to ex~mpt assets intended for the 
establishment of a non-discretionary trust for a period of three calendar months 
from the date that he receives his inheritance. Please notify me directly if any other 
course of action is taken so that I may be of assistance to both the ministry and Mr. 
Doe in correcting any error in understanding. 

Yours sincerely, 

Stephen Portman 
Legal Advocate, TAPS 
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APPENDIX 4 - Intraductian to. Financial Institutian (Template Letter) 

Date: 

RE: Client Name - SIN 

Dear RBC/Vancity Representative, 

Mr. Jahn Dae is currently in receipt/applying far persons with disability 
(PWD) benefits form the Ministry of Social Development and Social 
Innovatian. Mr .. Doe is in need of placing some inheritance monies into a 

. Royal Bank/Vancity Tax Free Savings Account that meets the terms as set out 
in the attached Declaration of Trust. It is essential that the TFSA that Mr. Doe 
establishes to depositthismoney into is governed by the attached agreement 

... in'order to en~urethe continuance of his PWD benefits; Please provide Mr .. 
Doe with the necessary application and trust agreement/declaration of trust 
so that I may review the ~orms with him prior to establishing the account. 

. If you have any questions concerning this request please feel free to contact 
me at(250) 361-3521. Mr. Doe has granted me a release of information to 
discuss this information with you. 

Sincerely, 

Stephen Portman 
Legal advocate, Together Against Poverty Society 



APPENDIX 5 - MSDSI Trust Disclosure (Template. Letter) 

Date: 

RE: John Doe, SIN 

Trust Agreement 

ATTN: Ministry of Social Development and Social Innovation 

To Whom it May Concern, 
, 

The following attached documents are in reference to a Tax Free Savings Account 
(acct # -123456789) established for the account holder, Mr. John Doe, who agrees 
to be bound by the terms and condition.s of this account as set out in the application 
and the accompanying Trust Agr~ement. .The Trustee, namely the Royal Bank of 
CanadajVancity Credit Union, agrees to act as Trustee of the Account in accordance 
with the terms of the Trust Agreement. This trust relationship is clearly established 
in the documents that I have attached. 

This trust qualifies as a Trust under Section 12 ~f the Employment and Assistance for 
Persons with Disabilities Regulation. I understand that the Ministry procedure at this 
point is to refer the Trust to the Legislation, Litigation and Appeals Branch for 
review and in the meantime to continue to pay Mr. Doe's disability benefits. Please 
advise me if any other course of action is taken so that we can apply for 
Reconsideration in the appropriate time period. 

Yours sincerely, 

Stephen Portman 
Legal Advocate, TAPS 



Tax-Free Savings Account Application 

Holder Information 

Vancity Account Number Branch Number 

First Name Last Name Social Insurance Number Birth Date 
(MMID D!YYYY) 

Investment Instructions 

$ o Variable Rate Investment Savings 

. Deposit Amount 
or 

o Term Deposit 

Effective Date Product Type Ternl Length 

Successor Holder and Designated Beneficiaries 
Please note that the .election of a st,Jccessor Holder and designation ofa beneficiary in respect of the Account is subject to the laws of the 
applicable jurisdiction (province or territory)., If the laws of Jhe applicable jurisdiction do not permit such an election \ or deSignation, it may be made 
only in your will. If the laws of the applicable jurisdiction permit such an election or designation in the Account, the following applies: 

Successor Holder Election 
I elect that my surviving spouse or common-law partner below become the successor H~lder in the event of my death before termination 
oUhe Account, and confirm that my spouse or common law partner has the unconditional rig~1 10 revoke any beneficiary designation made 
~~ . 

, First Name Initial Last Name Relationship to Holder 

Designation of Beneficiary(ies) 
I designate ,the person(s) below as beneficiary(ies) to receive, in the event of my death and in the absence of a successor 
Hplder, any property under the.Accqunt. ' . 

First Name Initial Last Name' Relationship to Holder 

First Name Initial Last Name Relationship to Holder 

Please note that: 

Proportion of 
Account 

Proportion of 
Account 

• unless the proportion of the Accourit property to which each beneficiary is entitled is clearly indicated above, such property will be divided 
equally among them. 

e in the event of the death of a beneficiary, the surviving beneficiary will receive the deceased beneficiary's share. 

Undertakings, Acknowledgements, Agreements 
• I acknowledge receipt of a copy of the Declaration of Trust governing the said Account, which is printed on the reverse hereof, and agree to 

be bound by it and the provisions of the Income Tax Act (Canada). . ..' . ' , 
• I acknowledge that I must notifY the Vancouver City Savings Credit Union should I wish to use my interest or righ t in the Account as security 

for a loan or other indebtedness. . . 
o I acknowledge that I may be liable for certain tax consequences should the Account not comply with the requirements of the Income Tax Act 

(Canada). . . ' 
o I undertake to notify Vancouver city Savings Credit Union should I cease to be a resident of Canada. 

Election 
I request that Vancouver City Savings Credit Union elect to register this arrangement as a tax free savings account (the "Account") 
under Se.ction 146 of the Income Tax Act (Canada). If the date hereof is prior to 2009, I understand thatthe TFSA will not be issued, 
and that I may not make any contributions, until·200~. ". ' ' 

x x 
. Holder Signature Date WitnessNancity Staff Signature 

Vancouver City Savings Credit Union, located at 183 Terminal Avenue Vancouver, British Columbia, 
acknowledges receipt of the contributiori(s) nqtedabove and accepts the within application. 

Vancity Staff Operator Number 

Vancity Signature 
The information in this document, including the S. I. N., will be used for record keeping, financial reporting and tax reporting purposes. 
TFSA1-100 TFSA 02880011 



Vancouver City Savings Credit Union (U1e "Trustee') by this Declaration 
of Trust hereby agrees to act as the trustee of the Vancouver City 
Savings Credit Union Tax Free Savings Account (the ''Account') 
established by the individual named on the appfication(tl1e ''Application') 
hereof (the "Holder) on 1/1e following terms and conditions: 

1. Registration: Subject to the Holder having attained at least 18 years 
of age, the Trustee will elect, in the form and manner prescribed by 
the Income Tax Act (Canada) (the "Ad'), as amended from time to 
time, and any applicable provincial income tax legislation (the 
"Applicable Tax Legislation") relating to tax free savings accounts, to 
register the arrangement as a tax free savings account under the 
Social Insurance Number of the Holder. The Holder shall be solely 
responsible for the acceptability for registration thereof, and the 
Trustee assumes no responsibility for any revocation of such 
registration for any reason including, without limitation, the failure of 
the Holder to comply with any of the conditions necessary for 
registration of a tax free savings account under the Applicable Tax 
Legislation. The ultimate responsibility for the administration of the 
Account however, remains with the Trustee. For greater certainty, 
unless the Holder has attained at least 18 years of age at the time 
that this arrangement is entered into, it shall not constitute a qualifying 
arrangement, as that term is defined in subsection 146.2(1) of the Act, 
susceptible of being registered as a tax free savings account ' 

2. Definition of Spouse: Notwithstanding anything to the contrary 
contained herein or any endorsements forming a part thereof, the 
term "Spouse", as it is used in this Declaration of Trust or in the 
Application, means the individual who Is considered the Holder's 
spouse or common law partner but does not include any person who 
is not recognized as a spouse or common-law partner for the 
purposes of any provision of the Act respecting a tax free savings 
account. 

3. Definition of Holder: Any reference to "Holder" in this Declaration of 
Trust or in the Application means the Holder or the Successor Holder. 

4. Definition of Successor Holder: Any reference to "Successor Holder" 
in this Declaration of Trust or in the Application means a survivor, as 
that term is defined in subsection 146.2(1) of the Act. and who is the 
Spouse of the Holder immediately before the Ho.lder's death. 

5. Purpose of the Account Contributions to the Account and the income 
therefrom will be held by the Trustee, subject to the terms hereof, until 
the arrangement is no longer considered a tax free savings account.. 

6. Account: The Trustee will establish and maintain the Account for the 
exclusive benefit of the Holder showing all conhibutions and transfers 
to and dishibutions and transfers from, the Account, the Holder's 
investments and the income eamed from such investments. The 
Trustee shall provide the Holder with a statement of the Account at 
least annually as of December 31 each year. 

7. Contributions: Only the Holder may make contributions to the 
Account. Contributions may be made in cash, and in such minimum 
amounts as may be acceptable to the Trustee as may be directed by 
the Holder as permitted by the Applicable Tax Legislation. It is the 
sole responsibility of the Holder to ensure that the contributions do not 
exceed the amounts permitted under the Applicable Tax Legislation 
in effect at that time. . 

8. Investments: Subject to such limitations as the Trustee may impose 
from time to time, contributions to the Account shail be invested and 
reinvested as directed by the Holder such investments as the Trustee 
shall make available from time to time; provided that such 
investments are qualified investments for trLists govemed by tax free 
savings accounts and not prohibited investments. It is the sole 
responsibility of the Holder to ensure that such investments are and 
remain qualified investments and are not and do not become 
prohibited investments, as those terms are defined In subsection 
207.01 (1) of the Act No one other than the Holder and the Trustee 

. shall have rights under the Account relating to the investment and 
reinvestment of the Account 
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9. Tax Receipts: The Trustee will provide the Holder each year with 
appropriate information slips for income tax purposes and such 
other information as may be required by Applicable Tax Legislation. 

10. Distributions: Subject to such reasonable requirements as the 
Trustee may impose and to the terms of any investment, the Holder 
may request in writing that the Trustee pay to the Holder all or a 
portion of the property of the Account in satisfaction of all or part of 
the Holder's interest (a "Distribution"), subject to the deduction of all 
proper charges, fees and expenses, together with such income or 
other taxes as may be required by applicable laws. Notwithstanding 
the terms of any investment, or any reasonable limits the Trustee 
may impose on the frequency of Distributions or any minimum 
Dishibution requirement identified either in the Application or other 
notice given under the terms of this Declaration of Trust, the Trustee 
may make Distributions at any time in order to reduce the amount of 
tax otherwise payable by the Holder as a result of excess 
contributions made contrary to the Applicable Tax Legislation. No 
one other than the Holder and the Trustee shall have rights under 
the Account relating to the amount and timing of Distributions. 

11. Transfers Out: The Holder may, upon 90 days written notice to the 
. Trustee, or such shorter period as the Trustee may permit, request 

that the Trustee transfer all or a portion of the property in the 
Account to another tax free savings account of the Holder subject to 
the terms of the any investment. The Holder may, upon 90 days 
written notice to the Trustee, or such shorter period as the Trustee 
may permit, request that the Trustee transfer all or a portion of the 
property in the Account to a tax free savings account of his or her 
Spouse or former Spouse where the Holder and the Spouse or 
former Spouse are living separate and apart and the transfer is 
made under a decree, order or judgment of a competent tribunal, or 
under a written separation agreement, relating to a division of 
property between the individuals in settlement of rights arising out of, 
or on the breakdown of, their marriage or common-law partnership. 

The Trustee shall promptly take all steps necessary to effect such 
transfer (subject to the deduction of all proper charges, fees and 
expenses, together with such income and other taxes as may be 
required by applicable laws) and upon such transfer the Trustee 
shall have no further liability to the Holder with respect to the 
property of the A=unt. 

12. Transfers In: The Holder may transfer assets to the Account from 
another tax free savings account of the Holder or of the Spouse or 
former Spouse where: 

(a) the Holder and the Spouse or former Spouse are living separate 
and apart and the transfer is made under a decree, order or 
judgment of a competent tribunal, or under a written separation 
agreement, relating to a division of property between the 
individuals in settlement of rights arising out.of, or on the 
breakdown of, their maniage or common-law partnership; or 

(b) the Holder is the Spouse's survivor and the transfer occurs as a 
result of an exempt contribution as that term is defined in 
subsection 207.01(1) of the Act 

13. Death of Holder: In the event of the death of the Holder where the 
Holder has validly designated the Successor Holder (and the Holder 
is domiciled in a jurisdiction designated by the Trustee as one in 
which a holder of a tax free savings account may validly designate a 
survivor), the Successor Holder shall become the Holder. In the . 
event of the death of the Holder where the Holder has not 
designated the Successor Holder or where there is no Successor 
Holder, the Trustee shall, upon receipt of satisfactory proof of the 
death of the Holder and other such documentation as the Trustee 
may require and to the deduction of all proper charges, fees and 
expenses together with such income or other taxes as may be 
required by applicable laws, pay the proceeds of the Account in a 
lump sum to the designated beneficiary or the estate of the Holder, 
as the case may be (where the Holder is domiciled in a jUrisdiction 
designated by the Trustee as one in which a holder of a tax free 
savings account may validly designate a survivor.) 

TFSA 02880011 



14. Designation of Beneficiary: If the Holder is domiciled in a jurisdiction 
.designated by the Trustee as one in which a holder of a tax free 
savings account may validly designate a beneficiary, the Holder may 

· designate one or more beneficiaries to receive the proceeds of the 
Account in the event of the Holder's death. If any such designated 
beneficiary is a minor at the time of the death of the Holder then the 

· Trustee is expressly authorized to pay any infant beneficiaries' 
interest in the Account to his or her legally appointed representative or 
to the Office of the Public Trustee for the Province of British Columbia 
(or parallel legislation in any other relevant.jurisdiction), at the 

· Trustee's option, on behalf of the infant beneficiary. 

The initial beneficiary will be the Holder's estate or such person or 
persqns named by the Holder as beneficiary or beneficiaries under 
the lJesignation of Beneficiary section of the Application. A revocation· 
or alteration of a deSignation of beneficiary will be effective if it is 
made by an instrument in writing in a form acceptable to the Trustee 
and is signed by the Holder or it is contained in a will or other 
testamentary document. The Holder agrees to deliver to the Trustee 
all instruments, wills and other testamentary documents which 
contain any revocation or alteration of a designation of beneficiary, 
provided ~owever, thaI: 

(i) the Trustee shall be entitled to make payment at any time after the 
date of death of the Holder to the beneficiary, having regard only to 
such instruments .that are delivered to. the Trustee prior to the 
Holder's death and wills and bther testamentary documents that 
are delivered to the Trustee prior to the date of such payment, 
notwithstanding that the Holder fails to. deliver such wills and other 
testamentary documents prior to the Holder'S death; 
and 

(ii) if more than one such instrument, will or other testamentary 
document has been made and so delivered, the Trustee shall 
make payment only in accordance with the instrument, will or other 
testamentary instrument bearing the latest execution. 

15. Loans: The Trustee is prohibited from borrowing money or other 
property for the purposes of the Account. 

16. Security: Where the Holder wishes to use his or her interest qr right 
. in the Account as security for a loan or other indebtedness, he must 

first advise the Trustee. Where the Holder uses his or her interest in 
the Account for such purposes, it is the Holder's responsibility to 
ensure that the terms and conditions of the indebtedness are terms 
and conditions that persons dealing at arm's length with each other 
would have entered into, and it can be reason'ably concluded that 
none of the main purposes for that use is to enable a person, other 
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than the Holder, or a partnership to benefit from the exemption from 
tax of any amount in respeCt of this Account. 

17. No Advantage to Holder: The Holder or a person with whom the 
. Holder does not deal at arm's length may not receive an advantage, 
as that term is defined in subsection 207.01 (1) of the Act 

18. Amendments: The Trustee reserves th~ right to amend this 
Declaration of Trust at any time, provided that no such amendment 
shall have the effect of disqualifying the Account as a tax free 
savings account within the meaning of Applicable Tax Legislation. 
The Trustee shall give the Holder written notice of any amendment 
by postage prepaid ordinary mail addressed to the Holder at the 
address set out in the Trustee's records for the Account and shall be 
deemed to have been given on the day following the mailing. I n the 
event of changes to Applicable Tax Legislation, the Account will be 
deemed to have been amended to confomi to such changes 
effective the date such changes come into force. 

19. Date of Birth: The Holder's statement of his or her date of birth on 
the Application shall be deemed to be a certificate by the Holder of 
that information and an Undertaking to provide the Trustee with any 
further evidence of proof of age that the Trustee may require. 

20. Fees: The Trustee shall be entitled to payment out of the property 
of the Account for its services as a trustee, in accordance with its fee 
schedule. The Trustee may change its fee schedule from time to 
time uP9n giving the Holde~ notice as stipulated under Section 18. 

21. Replacement of Trustee: The Trustee may resign as trustee of the 
Account on 90 days written notice to the Holder. Upon resignation, 
the Trustee shall appoint a successor trustee and such appointment 
shall be inwriting and signed by both the resigning Trustee and 
successor trustee. Subject to the approval of Canada Revenue 
Agency and any other applicable tax authorities, the successor 
trustee so appointed shall be vested with the property of the Account 
and the same powers, rights duties and responsibilities as the 
reSigning Trustee and the resigning Trustee shall execute and 
deliver to the successor trustee all such conveyances, transfers and 
assurances as may be necessary for the purposes of assuring the 
same to the successor trustee. . 

Any successor trustee appointed hereunder shall be a corporation 
resident in Canada that is licensed or otherwise authorized under 
the laws of Canada or a province therein to carry on in Canada the 
business of acting as trustee. 

22. Governing Law: This Declaration of Trust and the Account shall be 
govemed by the laws of British Columbia and the laws of Canada 
applicable therein. 

TFSA 02880011 



E-FORM 4897 (07/2012) 

," mI"'"' TAX-FREE SAVINGS ACCOUNT APPLICATION -. . . . 

'ACCOUNT HOLDER 
ACCOUNT HOLDER'S FIRST NAME 

'IF 

PROVINCE POSTAL CODE 

To; Royal Bank of Canada (as agent) 
Head Office (Toronto, Canada) 

ACCPUNT TRANSIT APPLICATION DATE ACCOUNT' NUMBER 

~ 

SRF CLIENT NUMBER 

C7!iII'_!!$lw 

LAST NAME ,LANGUAGE PREFERENCE SOCIAL INSURANCE NUMBER 

*'1JIIDs .f"t"!rII , • 
CITY fTOWN BIRTH DATE 

• L QIJI,p1 '# fra 
HOME TELEPHONE NUMBER 

I am apply[ng to open a Royal Bank of Canada Tax-Free Savings Account ("the Account"), and request The Royal Trust Company 
("Royal Trust") to file an election with the Minister of National Revenue to register this qualifying arrangement as a Tax-Free 
Savings Account under section 146.2 of the Income Tax Act (Canada). 

I will notify the Agent, in a form acceptable to the Agent and Royal Trust, should I no longer be resident in Canada. I understand 
that I may be liable for certain tax consequences arising in connection with a non-compliant qualifying arrangement. 

I acknowledge that I must and will notify the Agent should I wish to use my interest or right in the Account as security for a loan 
or other indebtedness. 

I acknowledge and agree to be bound by the terms and conditions of this Account as set out in the application and the Trust 
Agreement. 

Quebec residents only 

I have expressly requested that al/ docLlments relating to this Account be drawn up in the English language only. J'ai 
expressement requis que to us les documents relatifs a ce compte soient n§diges en anglais seulement. 

DATE Account Holder Signature 

RBC95409207859099152]04897 

Page 1 of 2 
Bank Copy (Submit for Retention) 



E·FORM 4897. (07/2012) 

g.~ TAX-FREE SAVINGS ACCOUNT APPLICATION -. . . . 

IDENTIFICATION: ON FILE 
OCCUPATION: ON FILE 
I confirm that this account will not be used by or on behalf of a third party. 

APPENDIX ;rg;rr'i-n:-~:rAXcEB:EE..sAVINGS ACCOUNT .APPLICATION 

Changes to your Account: We may make changes to the terms of the Trust Agreement and the Schedule of Fees charged at any 
time in accordance with the terms of the Trust Agreement. If we do, we will let you know before the changes take effect. We 
will notify you of any increase in Fees 'or the introduction of new Fees by written notice mailed to you or sent electronically, if 
you have agreed to this form of delivery, at least 30 days before the effective date of the change. 

Complaint or Compliment: If you hal(e a problem or concern, please contact your branch. If it is not resolved, please contact the 
Client Care Centre by telephone at 1 (BOO) 769-2540, by email at clientcarecentre@rbc.com or by mail to P.O. Box 1, Royal 
Bank Plaza, Toronto, Ontario M5J 2J5. For more information, please consult our brochure "How to Make a Complaint"; available 
at any branch or at www.rbc.com/customercare. 

Schedule of Fees (TFSA) 

1. There is a $50.00 service fee for each transfer of Account Proceeds or Property from the Account to an Institution that is 
not a RBC member at the time of such transfer_ 

2_ There is a $5.00 service fee for each duplicate account statement request. 

This Schedule of Fees is subject to change_ 

., Registered trademark of ROI'al Bank of Canada. 

Accepted by Royal Bank of Canada.as Agent for The Royal Trust Company by: 

x 
AUTHORIZED SIGNATURE 
SARAH YUEN, (250) 356-4630 

RBC95409207B59099152704897 

Page 2 of 2 
Bank Copy (Submit for Retention) 
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RBC Dominion Securities Tax- Free Savings Account 

Trust: Agreement 

1. Definitions. v\l'henever used in this Trust Agreement or the Application, ~U1y capitalized 
tenus shall have the meanings given to them below: . 

"Account" meanl) the ta,~ free savings account established for the Original Holder; 

"Agenf' llleallS RBC Dominion Securities Inc. alld its successors and assigns; 

.. "Applicable Laws" means the.Ta,~ Act and such other laws of Call ada and of the 
provinces and te11'itories applicable hereto; . 

"A1Jplication" means the Original Holder's application to the Agentto establish the 
Account; . 

"Contribution" means a conu'ibution of cash, in whatever currency held within the 
Account 01' any Qualified Inves1ment, 

"Distribution" means a payment out of or under the AccolUlt in satisfaction of all or lJmi 
of the Holder's interest therein in a currency agreed upon between the Tmstee and the 
Holder; failing which agreement, the currency ofwmch shall be Canadian dollars; 

"Estate DOClUllents" means proof of the Holder's death and such other docUlllents 
including Letters Probate of the Holder's will as may be required by the Tmstee in its 
sale discretion in connection with the transmission of the Propel1y on the Holder's death; 

"Estate Representative" means an executor, an adm.inistrator, an administrator with the 
will annexed, a liquidator, or an estate uustee with a will or \'\~thout a will, whether one· 
or more than one is so appointed; 

"Expenses" means an costs, charges, fees, commissions, investment management fees, 
brokerage fees,legal expenses and out-of-pocket expenses (together with any goods and 
selYices.ta~ or other Taxes applicable to such expenses) incuned from time to time in 
relation to the Account; 

"Former Spouse" means the individual who is considered by the Applicable Laws to be 
the Holcler's former Spouse; 

"Holder" means the Original Holder or the Survivor; 

"Non-Qualified Invesunenf' meallS an investment which is not a Qualified Investment; 

"Original Holder" means the individual who enters into the alTangement with the TlUstee 
which arrangement is to beregisterec1 as a TFSA; 

"Proceeds" means the Property, less any applicable Expenses and Ta.'{.es; 
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"Prohibited Tnvesiruent" means Property (other than prescribed excluded Property as that 
term is defined in the Tax Act) that is: ' 

(a) a debt of the Holder; , 

(b) a shlli'e ofthe capital stock 9[, an interest in or a debt of: 

(i) I a cOlporation, partnership or tmst in which the Holder has a significCl!lt 
interest; • 

(ii) a persall or parillership that does not deal at arm's length "\.vith the H~lder 
or with a perSOll or pmtnership described in subparagraph (i); 

(c) ,an interest in, or l;ightto acquire, a shlli'e, interest or debt des cribed in paragraph 
, (a) or (b); or 

(d) prescribed property (as thattenn is defined in the Ta,\: Act); 

"Property" means any propeli:y, including the income on it, the proceeds from it and any 
cash, in ,¥hatever currency held,within the Accouut, held in the Account from time to 
time; , 

"Qualified Investmenf' means any investment which is a qualified investment for a 
TFSA according to the Ta..x Act; 

"Spouse" means the individual who is considel-ed by the Tm~ Act to be the Holder's 
sIJouse or common~law partner; 

, 

"Survivor" means the individual who, immediately befoi-e the death of the Original 
Holder, was the Spouse ofothe Original Holder; , 

"Tai\: Act" means Income Ta.;'( Act (Canada); 

"Ta.,-es" means any and all ta"(es, assessments, intel'est and penalties which may be 
required under the Applicable Laws; 

UTF SA" mellilS a ta."( free savings accOlInt, which is a "qualifying ffiTllilgement" (as that 
term. is defined in the T~ Act) the issuer of which has elected, in the form and manner 
prescribed by the Tax Act, to register as a TFSA; llild 

"Tmstee" means The RoyalTlUst Company in its capacity as trustee and issuer oftha 
ru1'ffilgement govemecl by this Trust Agl-eement, and its successors and assigns. 

2. Acceptance of Trust. The Trustee agrees to act as tlUstee of the Account, ,;I,Thioh 'is to be 
maintained for the exc1usivebenefit ofthe Holder, and to administer the Propelty in 
accordance with the terlllS of this TmstAgreement. 

3. Appointment of Agent. The T11lstee has appointedRBC Dominion Securities Inc. (the 
"Agent") as its agent to perfOllll certain duties relating to the operation of the Account. 
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Th~ Trustee acknowledges and confIrms that ultimate responsibility for the 
administration ofthe Account remains with the Trustee. 

4. Registration. Subj ect to the Original Holder.having attained at I east 18 years of age, the 
Trustee agrees to elect, in the mmmer and fOIDl prescribed by the Tax Act, to register the 
mTangement govemed by this Trust Agreement as a TFSA under the social insurance 
number of the Original Holder. For greater certaillty, unless the original Holder has 
attained at least 18 years of age at the time that this anangement is entered into, it shall 
not constitute a qualiryingarrmlgement, as thattenn is defIned ill snbsection146.2(1) of 
the T &"\: Act, susceptible of being registered as a ta.,,( free savings account. 

5. Account. The Agent shall maintain an accowlt for the Holder which will record 
particulars of all Contributions, investments, Distributions and transactions under the 
Account in the cUlTency in which such Contributions, imiestments, Distr'ibutions and 
transactions occlU'ed, and shall mail to the Holder, at least annually, a statement of 
account. 

6. Con tIibu Hons. Only the Holder may make Contr.ibutions to the Account, in such 
amounts as are pelmitted under the Ta.,'( Ad;, in suCh property as may be permitted in the 
sale discretion of the Trustee. It shall be the sale responsibility of the Holder to ensure 
that the amounts of Contributions are within the limits permitteduuder Tax Act. 

7. Distributions to Reduce Tax. Notwithstanding any limit on the frequency of 
Distributions or aJ1Y minimum Distribution requirement identified in the Application or 
other notice given under the tenns of this Tlust Agreement, any Distr'ibutions may be 
made at any time to reduce the amount ofTa,,,,es otherwise payable by the Holder as a 
result of excess Contributions made conb:my to the Tax Act. 

. 8. Tax Infornui tion. The Trustee shall provide the Holder with appropriate illfOlTIlation 
slips for income ta,"\: pUl1Joses and such other information as may be required Ullcler the 
Applicable Laws. 

9. Delegation by Tlllstee . .The Holder expressly authorizes the Tmstee to delegate to the 
Agent the perfonnance of the following duties of the Trustee: 

(a) receiving Coni1'ibutions; 

(b) receiving transfers of Property; 

(c) investing mId reinvesting the Properly as directed by the Holder; 

(d) registering and hal ding the Propelty in the Tmstee' s namE;l, the Agent's name, in 
the name of their respective nomine·es or ill bearer fonn a'3 deterTIlined by the 
A~e~t from, ~ime to ~me; 

(e) maintaining records; including infOlTIlation concel1ling the Survivor and the 
designation of beneficiaries, where applicable; 
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(f) providing to the Holder statements of account at least annually; 

(g) preparing aU govemment filings and forms; 

(h) making Distributions pursuant to the provisions hereof; and 

(i) . such other duties and obligations of the Trustee as the Tmstee in its sole 
discretion may from time to time determine. 

" I 

The Holder acknowledges that, to the e:;...ient the Tmstee delegates any such duties, the 
Trustee shall thereby be discharged from perfonning such duties, subjectto paragraph 3, 

10. Investment of the Property. The Property shall be invested and reinvested on the 
directions of the Holder (or the Holder's agent) WitllOut being limited to investmeilts 
authorized by law for tmstees. The Tmstee, in its sole dis creti Oll; may require the Holder 
to provide such documentation in respect of any investment-or proposed investment as 
the Trustee deems necessary in the circumstances, The Tmstee reserves the rightto . 
decline to make any particular investment if the proposed investment and related 
docUIllentation do not comply ,;vith the Trustee's requirements at that time. Subj eet to the 
appointment of an agent as contemplated ill par'agraph 12, no one other than the Holder 
and the Trustee shall have rights under the Account relating to the investm'eut and 

reinvestment ofthe Property. 

II, ,Segregated Fun ds. Segregated funds fOlIDing part of the Property "vill be held in 
nominee narne, The Holder agrees to designate the Tmstee as the beneficiary mider any . 

. segregated fund held in the Account Upon the death of the Original Holder, the 
proceeds of the segregated funds paid shall form part of the Property to be dealt with 
according to the tenus of this Trust Agreement. 

. 12; Choice ofInyestments. \Vithout restricting the gen~rality of the foregoing, it shall be 
the sale responsibility of the Holder to: 

(a) 

(b) 

select the investments willi respect to the Propelty and to determine whether any 
such investment is or remains a Qualified Investment and.is not and continues 110t 
to be a Prohibited Investment, and 

detemline whether any slIch investment would result in the imposition of any 
penalty Ullder the TaJ{ Act ~l1lcl whether any invesllnelltsshould be purchased, sold 
or retained b)~ the Trustee, and give such instructions as ar'e needed. 

The Holder shall have the right to appoint an agent, including the Agent as bis 01' her 
agej]t, for the purpose of giving investment directions as provided in this par'agraph and 
paragraph 10. 

13, No A,dvantage. No advantage may be ex.tended to the Holc1er ado a pel'S on with Whom 
the Holder does not deal at arm's length. Advantage means: 
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(a) any benefit, loan or indebtedness that is conditional on the existence of the 
Account other than: 

(b) 

(i) a benefit derived from the provision of administrative or investment 
services in respect of the Account, 

(ii) a loan or indebtedness (including the use of the Account as security for a 
loan or an indebtedness) the terms and conditions of which are terms "and 
conditions that persons dealing at arm's iength with each other would have 
entered into, and 

(iii) a Distribution; and 

an increaSe in the total fair market value of the Property if it is reasonable to 
consider, having regard to all circumstances, that the increase is ath'ibutable, 
directly or indirectly, toa transaction or series thereof as is described in the 
detinition of "advantage' in the Tax Act; and 

(c) a prescribed benefit (as thatterm is defined in the Ta'{ Act). 

14. Uniuvested Cash. Uninvested cash, in whatever CUlTency held wi1hiu the Account, will 
be placed on deposit with the Trustee or au affiliate of the Tmstee and held in the same 
currency as received from the Agent, provided that such CUlTency is a CUlTency that has 
been agreed from time to time by the Trustee and Agent, and repaid in the same cunency. 
The interest on such cash billances payable to the Account will be detelmined by the 
Agent from time to time in its sale discretion with no obligation to pay a minimum 
amount or rate. The TmsteewiH pay interest to the Agent, in the same cUlTency as the 
uninvested cash was received, as refelTed to above, for distribution to the Account and 
the Agent shall credit the Account with appropri ate interest. The Trustee shilll have no 
liability for such payment of interest once it is pai d to the Agent for disuibution_ 

15. Right of Offset." The Trnstee and the Agent shall have no right of offset with respect to 
the Property in connection Vlrith any obligation or debt owed by the Holder to the Tmstee 
oi- the Agent, other than the Expenses payable by the te1ms of this Tmst Agreement. 

16. Pledging_ Where the Holder wishes t~ use his or her interest or right in the Account as 
security for aloan or other'indebtedness, he or she must first advise the Tlustee. "Where 
the Holder uses his or her interest or right in the Account as security for a loan or 
indebtedness, it shall be the sale responsibility of the Holder to ensure: 

(a) that the terms and conditions of the loan or other indebtedness are tenus and 
conditions that persons dealing at mm's length with each other would have 
entered into; and 

(6) "that"it"can" be reasonably be conel uded "Ulat none of thi:unain"pw'poses for that use 
is to enable a person (other than the Holder) or a partnership to benefit from the 
exemption from Taxes of any aIDOlUlt ofthe Account. 

( 
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. The Trustee shall be entitled to rely on the information provided by the HoIcler, liquidate 
Property as it deems appropriate with respectto the pledge, and fully recover any legal 
costs it incurs in this regard as Expenses, and shall be fully discharged with respect to any 
such liquidation and payment to the creditor of the loan or other indebtedness: 

17. Cash Deficits. If the Account has a cash deficit in one or more cUlTeucies held within the 
Account, the Holder authorizes the Trustee or the Agent to detenrune which Property to 
select and to sell such Property to cover such cash deficit. The Trustee is prohibited from 
borrowing money or other property for the purposes ofilie Account 

18. Inter-est: Charged. Interest c.harges, owing all any cash deficit in one or 111 are clllTencies 
held within the Account, are calculated and payable monthly, in the same CUlTeney or 
currencies that is or are in deficit, based on 8ll.annual interest rate (divided by 365, or 366 . 
in a leap year) and the average daily cash deficit or deficits dlU'ing the. calculation period. 
Any unpaid interest will be included in the calculation ofthe daily average cash deficit 
for the applicable CUlTency. The rate of interest payable on a cash deficit will be 
detelmined by the Agent from time to time iJ;l its sale discretion. The rate of interest and 
method of calculation is available upon request to the Agent and w.ill be the rate sho\\'11 
on the AllllUitanfs statement ill respect of the Account 

19. Distributions. Subj eet to any limit on the frequency of Distributions or to any minimum 
Distribution requirement identified in the Application or othefnotice given under the 
teDllS of this Tmst Agreement, and to the deduction of all E'\:penses and Taxes, the 

'. Holder may, at any time and upon 60 days' written notice or such shOlterperiod as the 
Agentin its sole discretion penuits, request that the Agent liquidate part or all of the 
Property and pay to the Holder an amount, in a cmrency agreed upon between the Trustee 
and the Holder, failing which agreement, the currency of which shall be Carladiarl donars, 
:6:om the Property not exceeding the value held under the AccOlmt immediately before the 
time cif payment. Noone other than the Holder and the Tmstee shall have rights under 
the Account relating to the amount and timing of Distributions. 

20. , Designa tion of Beneficiary. ",lhere the Holder is domiciled in ajmisdiction where the 
.. , . Appli cabl e Laws pelmit the valid designation of a beneficiary and where the Holder has 

not designated the Survivor or there is no SurVivor, the Ol'iginal Holder lUay designate a 
benefIciary to receive the Proceeds on the Original Holder's death. A beneficiary 
designation may only be made, changed or revoked for the pmposes of the Account by 
the Original Holder in a format required by the Agent for this plllpose. Such designation 
must adequately identify the Account and be delivered to the Agent prior to any payment 
by the Agent. The Original Holder acknowledges that it is his orher sale responsibility 
to ensure the designation is valid uuder the Applicable Laws. 

21. Death of Original Holder (Where There Is a Survivor). Upon the death of the 
Original Holder where.there is a SmvivOT, the Holder is domicil ed in' a jurisdiction where 

. the Applicable Laws permit the valid designatiollof a sUTvivor, and the Survivor has been 
designated for pUlJ)oses oftheAccount, and upon the receipt of Estate Document" by the 
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Agent which are satisfactory to the Tnlstee, the Survivor shall become the Holder, 
subject to any pledging under paragraph 16., 

22. Death of Original Holder (All Other Cases). Upon the death of the Original Holder, 
where there is no Survivor or 1he Survivor has not been designated forpUlvoses of the 
Account, and upon the receipt of Estate Documents by the Agent which are satisfactOlY 
to the Trustee, and subjectto paragraph 16:· 

23. 

(a) if the Original Holder has designated a beneficialY in accordance with pal'agraph 
19, the Proceeds will be paid to the designated beneficialY, subject to the 
Applicable La\'VS The Trustee and the Agent will be fully dischargecl by such 
payment, even though' any beneficiaty designation made by 1he Original Holder 
may be invalid as a testanlent81Y instrument; and 

(b) if the Original Holder's designated beneficiary had died before the Original 
Holder orifthe Original Holder has nat designated a beneficiru.y, the Trustee will 
pay the Proceeds to the Original Holder's estate. 

vV11ere multiple beneficialies have been designated and the Holder has not indicated how 
tlleProceeds are to be shared among them, orifthere is such an indication butthe shareS 
do not add up to 100%, then the Proceeds shall be divided equally among the 
beneficiaries designated. If any designated beneficimy predeceases the Halder or dies at 
the smne time as the Holder or in circlUnstances rendering it impossible to determine 
which of the Holder or beneficimydied first, then the remaining beneficiru.y(ies) is(are) 
entitled to receive the Proceeds in accordance with the Holder's wishes. If the Holder has 
not indicated how the Proceeds are to be shmed among the designated beneficiaries, or if 
there is such an indication but the shal·es do not add up to 100% of the Proceeds, then the 
Proceeds allocated to the deceased person(s) will be divided equally among the surviving 
designated beneficiary(ies). For greater certainty, the shm·e of a deceased perSall will go 
in equal POltiOllS to the slUviving designated beneficimy(ies). 

Release of Information. The Tmstee alld the Agent each are authorized to release all)' 
information about the Account and the Proceeds, after the Holder's death, if the Holder 
has pledged his or her interest or right in the Account as security for a loan or other 
indebtedness or where there is to be a trallsfer to the Spouse's TFSA pmSUatlt to 
p81"agraph 30; to either the Holder's Estate Representative, the creditor or the Spouse, as 
the Tmstee deems advisable. 

24. Payment into Court. If there is a dispute about who is legally authorized to apply for 
and accept receipt of the Proceeds on death of the Halder, the Tmstee and the Agent me 
entitled to either apply to the comt fOf directions or pay the Proceeds into cOUlt, which 
payment shall be in Calladiall dollars, alld, in either case, fully recover any legal costs it 
incurs in this regard as Expenses from the Account. . 

25.. Limitation of Liability. The Trustee shall not be liable for auy lass suffered by the 
ACCOlUlt, by the Holder or by any Survivor or beneticimy desigrrated for purposes o{the 
Account as a result of the purchase, sale or retention of any investment including any loss 
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resulting from the Tmstee acting on the direction of the agent appointed by the Holder to 
provide inve&tillent direction. . 

26. Indemnity. The Holder agrees to indemnify the Trustee for all EX])ellSeS, Taxes and 
compensation incuned or owing in connection with the Account to the extent that such 
Expenses, Ta.'(es or compensation canllotbe paid out of the Property. 

27. Self-Dealing. The Tmstee's services are not exclusive and,subjectto the limitations 
otherwise provided inthis TlUst Agreement on the powers ofthe TlUstee, 1ile Trustee 
may, for. any purpose, and is hereby expressly authorized from timB to time injts sole 
discretioh to, appoint,. employ, invest in, contract or deal Witll any individual, finn, 
partnership, association, tmst or body COl])Orate, wit.h. which it may be directly or 
indirectly interested or affiliated with, whether 011 its own account or on the account of . 
another (in a ficiilciary capacity or otherwise), and to profit therefrom, without being 
liable to account therefore and wifuout being in breach of iliis Tmst Agreement. 

28. Compensation, Taxes and Expenses. The Tmstee and Agent, will be entitled to such 
reasonable fees and other chm-ges as each may establish £i:om time to time for services 
rendered incol111ection \¥ith the Account All such fees and other charges (together with 
any goods and services ta.x: or other Ta.'ces appEcable thereto.) will, unless fir,st paid 
directly to the Agent, be charged agalllSt and deducted from the PropertY in such mrumer 
as the Agent or Tmstee detelmines: All E:.\.']Jenses incUlTed and Taxes payable shall be 
paid from the Account. 

29, 

For greater certainty, ill.the event o.f any executio.ns of third plli"ty demands Dr claims 
against the Account, boili the Tl1.1stee ruld the Agent are entitled to. fully recover any 
Expenses incuned by them in iliis regru'd as Expenses and all such payments made under 
tills Paragraph shall be in Canadian dollru's, with the conversio.n to occur on the date o.f 
payment. 

Sale of Property. The Tlllstee and Agent may sell Property in their respective sole 
discretion for the pU1]Joses of paying E~']Jenses, Ta.'l:es, compensation and loans Dr other. 
indebtedness under paragraph 16 including, fo.r greater certainty, ilieir o.wn 
co.mpensation. 

30, Transfers to the Account. AllY property may be trrulsferred to the Account fi:o.m 
another TFSA of tlle Ho.lder,: Dr o.filie Spouse or Fonnel· Spouse where: 

(a) the Holder and ilie Spo.useor Fo.rmer Spouse m-e living separate and apart and the 
transfer is made under a decree, order Ol" judgm811tof a competent tribunal or 
under a writtell sepm-ation agreement, relating to the division o.f pro.perty between 
the Ho.lder and the Spous e Dr F orrner S pause in settlement of lights, m-ising o.u.t 
of, ot on the breakdown of, their marriage or co.mmon-Jaw partnership; or 

(a) theH~lder is the S po.use's sm-vivor imCi.'the transfer occurs as a result of an 
exempt contribution (as that term is defilied in the Tm;: Act). 
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31. Transfers out of the Account Upon delivery to the Agent of a ,vritten direction from 
the Holder in a fonn satisfactory to the Tlllstee, the Trustee shall transfer all or a portion 
of the Properiy as is specified in the written direction: 

(a) to another TFSA of the Holder; or 

(b) to a IFSA of the Spouse or Fonner Spouse where the Holder and the Spouse or 
FCllmer Spouse are living separate arid apart and the transfer is made under a 
decree, order 01' judgment of a competent -tribunal or under a written's eparation 
agreement, relating to ilie division of property betw'een the Holder and the Spouse 
or Fonner Spouse in settlement of rights, arising out of, or on the breakdown of, 
their maniage or common-law pmtuership. 

32. Challges to Trust Agreement. The Trustee may change this Tmst Agreement 
periodically. The Holder will be notified on how to obtain an amended copy of the T1l.lst 
Agreement ret1ecting any sucb change and will be deemed to have accepted such 
changes. No change to this Trust Agreem ent (including a change calling for the 
T 1l.lstee' s resignati on as trustee or the tetrninati on of the trust created by this Trust 
Agreement) v,rill be retroactive or resul t in the A ccount not being acceptable as a TF SA, 
under the Applicabl e Laws. 

33. Replacement'ofTrustee. 

(a) The Tmstee may resign by giving such 'written notice to the Agent a') may be 
, required from time to time under the te1ms of an agreement entered into betw'een 
the Agent and the Trustee. The Holder will be given at least 30 days prior notice 
of such resignation. On the effective date of such resignatioll: the Trustee will be 
discharged from all further duties, responsibilities, and liabilities under this Tmst 
Agreement, except those incun·~d before the effecti"ve date. The Tmstee will 
transfer all Property, together with all information required to continue the 
admiillstrationofthePwpelty as a tax free savings account under the Applicable 

\ Laws, to a successor tmstee. 

(b) The Tiustee has agreed to resign upon it being provided with notice in writing by 
the Agent iEthe Tmstee is satisfied that the successor trustee nominated by the 
Ageiit will properly assume mId fulfill the T11lstee's duties and liabilities 
hereunder in respect ofthEi administration oftlle Account. 

(c) Irt either event, the Agent shall forthwith nominate a perSOll to replace the Trustee 
and the resignation ofilie Trustee shall not talee effect until its replacement has 
been so nominated by ilie Agent and appointed as successor by the Trustee and 
approved by Canada Revemie Agency or its successor. Failing the nomination of 
a replacement by the Agent within 30 days after receipt by it of a notice of 
resignation, the Tmstee shall be entitle<;i to appoint a person as its oWli 
replacement 

(d) UpOll any such appointment and resignation of the Tmstee, the person so 
appointed as replacement trustee shall, without ftuther act or f011llality, be, and 
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become the Tmstee hereunder. Such replacement h'ustee shall, v,rithout any 
conveyance or transfer, be vested with the same power, rights, duties and 
responsibilities as the Trustee and with the assets of the Account as if the 
replacement trustee had been the original Tmstee. The Tmstee sh8.1l execute and 
deliver to the replacement trustee all such conveyances, transfers and further 
'assurances as may be necessary or advisable to give effect to the appointment of 
the replacement 1:!u~tee. ' 

(e) Any person appointed as a replacement trustee shall be a corporation resident in 
Canada that is licensed or otherwise authorized under the Im'l,rs of Canada or a 

. province to carryon in Canada the business of offering to the public its services 
as hustee. ' 

Any trust company resulting froin the merger or amalgamation of the Trustee with one or 
, 'more hust companies and any trust company that succeeds to substantially all of the b.-ust 

business of the Trustee shall thereupon become the successor to the Tmstee withoi.tt 
further act or formality. In all such cases, Canada Revenue Agency or its successor shall 
be notified. . , 

34. Assignlll en t by Agent. The Agent may assign its rights and obligations hereunder to ~Uly 
other cOI]Joration resident in Canada authorized to assume and discharge the obligations 
of the Agep.t hereunder and under the Applicable Laws. 

35. Notice. Any notice given by the Holder to the Agent shall be sufficiently given if 
delivered electronically to the Agent upon the Holder's receipt of an acknowledgement 
and response to same or personally to th~ office of the Agent where the Account is 
administered, or ifmailed, postage prepaid and addressed to the Agent at snch office, and 
shall be considered to have been given on the day that the notice is actually delivered or 
received by the Agent 

, . 

Aliy nOTIce, statement, receiptor other communication given by the Tlustee or the Agent 
to the HOlder shall be sufficiently given if delivered electronically or personally to the 
Holder, or ifmailed,postage prepaid and addressed to the Holder at the address shnwn on 
the Application or at the Holder's last address given to the Tlustee or the Agent, and any 
such notice, statement, receipt or other communication shall be considered to have been 
given at the time of delivery to the Holder electronically or personally or, if mailed, on 
the fifth day after mailing to the Holder. . 

36. Date of Birth. The Holder'S statement of ills or her date ofbilih in the Application shall 
be deemed to be a certification as to the Holder's age, on which the Trustee ~Uld the Agent 
may rely, and an undeltaking to provide any fUlmer evidence of proof of age as may be 
required by the Agent. 

37. COllf1ibution While Holder is a lVlinor. Where the Holder makes a C onhibuti on to the 
Account prior to the Holder having attained the age of majority in accordance with the 
Applicable Laws, the Holder will 8,'Cecute a ratification of the Application and all 
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, transactions made by the Holder in respect of the Account prior to reaching the age of 
majOlily, . 

38. S.lt~ and Address of Holder. The Trustee shalL be entitled to rely upon the Agent's 
record~ as to the social insurance number, mId to the current address of the Holder as 
establishing his or her resi dency. and domicile for the operation of the Account and its 
devolution on the death oftile Holder subject to any written notice to the contr8.1y 
respecting the Holder's domicile on death. 

39. Reb's, Representatives and Assigns. The terms ofthis Trust Agreement shall be 
binding upon the heirs, Estate Representatives, atto~eys, connniltees, guardians of 
property, other legal and personal representatives, and assigns of the Holder and upon the 
respective successors and assigns of the Trustee and the Agent and their directors, 
officers, employees,and agents, as well as their respective estates, Estate 
Representatives, heirs, attomeys, committees, guardians of propelty, other legal and 
personal representatives, and assigns. 

40. Language. The Holder has expressly requested that this TmstAgreement and all related 
documents, including notices, be in the English language. Le titulaire a expressement 
demande que cette Convention de fiducie et tous documents y afferents, y compris tout 
avis, soient rediges en langue anglaise. (Quebec only/Quebec seulemeut) 

41. Interpretation. Uniess the contexhequires othenvise, any terms or provisions importing 
. the plural shall include the singular and vice versa 

42. Governing Law. This Trust Agreement and the Account shall be govemed by and 
construed in accordance with the laws ofthe Province of Ontario and the laws of Canada 
applicable therein. 

The Holder expressly agrees that any action arising out of or relating to this Trust 
Agreement or the Account shall be filed only in a court located in Canada and the Holder 
irrevocably consents and subm~ts to the personal jurisdiction of such court for the 
plll}Joses of litigating of any such action. 

29 April 2010 

TFSATrusfAgreement ( ) 
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Trusts for PeoplE? Receivi ng th~ 
Persons with D·isobil ities (PWD) Benefit 

This ·Help Sheet funded bythe;Legal Services Society of BC, Human Resources and Skills Development Canada: 
Homelessness Partnering Strategy and the Health Sciences Association o(Sritish Columbia. 

The BC Coalition of People with Disabilities has prepared this Help Sheet to help you 
. understand about trusts. If you receive the Persons with Disabilities (PWD) benefit, 
have disability stai·us, or live in a s·pecial care facility, you may be allowed to set money 
aside in a trust and still receive PWD benefits. 

A trust is set up by a legal document that has to follow strict guidelines .. You will need 
to submit the trust document to the Ministry of Social Development (MSD). As soon as 
it is drawn up, the Ministry's legal advisors will tell you whether the trust fits its gUide
lines. This process can takea few weeks. 

Thi.s Help Sheet explains what a trust agreement is and outlines some of the MSD 
rules on trusts. It does not tell you how to set a trust up-you should have a lawyer do 
that for you. Some community organizations may also be able to help. Please see be
low for details. 

Definition of a trust 
.• A trust is a way to set money aside thro'ugh a special legal agreement. It is not the 

same as a regular savings account or term deposit. This agreement allows a person 
(the trustee) to hold money or other assets for you (the beneficiary). The trustee must 
follow certain rules about how the money is spent. 

Advocacy Access is a program of BC Coalition of People with Disabilities 
Ask about other Help Sheets in this series. All our publications are available at www.bccpd.bc.ca . 

. Information in this Help Sheet is based on the legislation that was current at the time of writing. 
The legislation and policy may be subject to change. Pleose check the dote an this Help Sheet. . , . 

HSB I Nov. 23/12 
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Why you may consider setting up d trust 
You should consider setting up a trust if you are. going to receive a lump sum of money 
that is over your asset limit. To be eligible for PWD benefits, you may only have a cer
tain amount of assets. For example, if you are a single person with rio children, you 
cannot have more than $5,000. This is called an asset limit. 

PWD recipients who are over their asset limit: 
must go off monthly benefits until they are within their asset limit, or 
may put the money into an exempt asset such as:a trust, use it for certain things 
related to their disability and still receive monthly benefits. 

We recommend that you look into setting up a trust before you actually receive the 
money. The sooner a lump sum is placed in a trust, the less likely it.is to affect your 
monthly benefits. Ministry regUlations require you to declare income shortly after you 
receive it and it may be decided that you are ineligible for a benefit cheque for one 
month. After the first month, a lump sum may be considered an asset and if the trust 
is in place by then your monthly entitlement should not be in question.·See "Having 
your trust recognized by MSD." 

How trusts work 
Trusts have beneficiaries and trustees. You are the beneficiary-the person »,ho re
ceives money from the trust. 

The trustee is the person who manages or helps to manage the trust. The trustee ar
ranges for money to go from the trust to you, the beneficiary. There may be more than 
one trustee. 

You can choose your trustee. It should be someone who knows you well and under
stands your needs. You may also be named as a co-truste~ for your trust. This means 
that you manage your trust with another trustee. 

Once the trust is established, money can be added to it. Under MSD regUlations, PWD 
recipients may have one of the following types of trusts: 

• 

Discretionary trust - you do not have control over the money in the trust. The 
trustee makes all spending decisions. There is no limit to the amount of money 
that can be placed in a discretionary trust. 
Non-discretionary trust - you have control over the money in the trust through 
the trustee. The trustee makes all expenditures based on your requests. You may 
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also act as a co-trustee. There is a $200,000 Ii'fe-timelimit to the money' you can 
put in a non-discretionary trust. The MSD may permit yout6 pu·t in more by spe-
cial approval only. . 

Using the trust money 
There are restrictions on what yqu can use your trust money f~r, without affecting 
your monthly disability benefits. If there is any doubt about what category a planned 
expense falls into, you can check with an advocate before you draw money from the 
trust. To maintain your disability benefits, you may only spend tru'st money on the 
following: 
o 

• 

• 

Caregiver- services 
Education or training 
Home renovations necessary because of your dis~bility 
Home maintenance repairs 
Medical aids 
Independent living: up to $8,000.00 per ye'ar for any other item or cost that will . 
help you live more independently. 

You wilI be required to provide MSD with information at lea~t once a year on how the 
. trust money has been spent. MSD c.an ask for verification of any paymentor disburse

ment of funds so it is crucial that you and your trustee keep accurate up-to-date re
cords of all your expenditures. 

Setting the trust up: next steps 
As we noted ab~ve, you should have a lawyer or professional with legal knowlege set 
up your trust. This person should notonly understand trust law, but also be fami liar 
with the Ministry's regulations and policy regarding trusts. This will cost money, but 
you should be able to arrange for it to. come out of your lump sum payment. 

l ' . : 

Other people can set up a trust for you. A common way is for family members to cre-
ate a trust provision in their will. This means that a trust will come into \3ffect when the 
family rY)ember dies. If your farnily or friends are planning to estabUsh a trust for you, 
make sure they understand that MSD has rules about how it must be set up. 

Two community organizations that may provide information about trusts to you or your 
family are: . 

Coast Foundation 
assists people who have mental health disabilities to set up trusts. 
Ph: Trust Coordinator at 604-872-3502 
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Plan Lifetime Advocacy Network 
provides information about trusts and a referral service to lawyers who know 
about setting up a trust for people receiving PWD. 
Ph: 604-439-9566 

Having your trust recognized by MSD 
Once'your trust document has been drawn up" MSD has to approve it. Give your local 
,office a copy and MSD will forward it to Victoria for a legal opinion. This pr-ocess will 
help MSD decide whether or not your trust has been set up properly. A decision can 
take several weeks. 

If you have not already set up a trust, and you receive a lump-sum payment, we recom
mend that you tell MSD you plan to set up a trust when you receive the funds. MSD 
will exempt these assets for 3 months to give you time to ~et up your trust and get 
MSD approval. If it takes longer than 3 months, you will need to keep in touch with 
MSD and they will review the situation on a month-to-month basis. 

Appealing 
You have the right to appeal if the Ministry reduces or cuts off your benefits because 
it does not accept the terms of your trust. However, it is pr-obably better to talk to your 
lawyer about changing your trust so that it meets MSD's rules. 

You may also appeal MSD denials related to how you spend your trust money. If you 
w2mt to appeal, you must notify the Ministry within 20 business days of receiving no
tification that your expenditures have not been approved. Contact MSD and ask for a 
Request for Reconsideration form. If possible, contact an advocate for help with your 
appeal. ',' 

Other Resources 
For more information on trusts, contact the Voice of the Cerebral Palsied of Greater 
Vancouver (VCP) for a copiof their booklet, "How to Create a Trust: A Resource Guide 
for People Receiving 'Persons with Disabilities' Benefits and their Families." 
Ph: 604-874-1741, Email: vcpgv@vcn.bc.ca. You can also access the guide by going 
to: www.vcpgv.org/trust.html. 

For the Ministry's brochure on trusts, "Disability Assistance and Trusts," 'contact your 
local MSD office or go to: www.eia.gov.bc.ca/publicat/bcea/trusts.htm. 
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An Alternative to Trusts 
Another way to exempt assets is to put money into a Registered Disability Savings 
Plan (RDSP). However, keep in mind that your age and eligibility requirements, such 
as the Disability Tax Credit, may determine whether you can open an RDSP For more 
information on the RDSP, see Help Sheet 14, Registered Disability Savings Plan and 
the Disability Tax Credit. BCCPD also has several free RDSP resource online at www, 
bccpd. bc.ca/rdsp. htm. 

page 5 • BC Coalition of People with Disabilities 



Help Sheet 8 ,. Trusts for people Receiving the PWD Benefit 

Prepared by Advocacy Access 
A program of BC Coalition of People with Disabilities 

204-456 W. Broadway, Vancouver, BC V5Y 1R3 • tel: 604.872.1278· fox 604.875.9227 
tty 604.875.8835' toll free 1.800.663.1278· www.bccpd.bc.ca 

This Help Sheet is funded by the Legal Services Society of BC, Human Resources and Skills 
Development Canada: Homelessness Partnering Strategy and the Health Sciences Association 
of British Columbia. 

page 6 • BC Coalition of People with Disabilities 



j;~ 
BJUTISI-I 

COLUMllIil. 
ll;cl\ari'tJOO!('o'li:Jnh 

I MinistlY of 
Social Development 

.1 

Dear 

We are writing to' advise you of the ministry's decision following review of your trust 
arrangement. .: 

The ministry has determined that your Tax Frf;le Savings ~ocou.n.t (TF~A). is set up by a 
. Declaration of Trust. Under thEl terms of the trust,' .you can compel the plan trustee to withdraw 
funds for you at any time. As a result, the TFSA is considered to be a non~discretionarY trust. 

This means that the ministry will treat this trust property as your asset. Nevertheless, the trust 
property will be an Elxempt asset as long as the aggregate 'value of all trust property contributed 
to the trust is no more than $200,000 in value. 

All payments made fr9m the trust to or on behalf of you will be your unearned income, except 
for payments that are exempt because they are for "disability-related costs" as defined in the 
regulation. 

Please also note that you must advise the ministry of any additional money or other assets 
placed in the trust, and of any changes made to the trust orthe trustee. 

You may find it helpful to review the general information in the booklet "Disability Assistance and 
Trusts" avaiIapJe at Employment & Assistance Centres or 
htlp://www.mhr.gov.be.ca/publicaUpdf/Disabilities Trusts. pdf. 

The ministry cannot provide specific advice about how best to arrange )four affairs. If you have 
any questions in thatTegard, or If you have questions about the legal implications of the ministry 
decision. it is your responsibility to seek independent legar advice. 

," 

Sincerely, 

s::- -f;J-'. 
(,- ( Qonna Thompso~ 
iD Manager, Litigation 

Ministry of Social Development 
MSD-MCFD Legislation, LItigation and Appeals Branch 

1.9 

PO Box 9743 Stn Prov Govt Telephone: 250-356-5642 
. Victoria Be V8W 9S3 Facsimile: 250-356·8182 

r 
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1. OLDER ADULTS 
 
Older adult(s) (or “senior(s)” – not “old folk(s),” not “the elderly”) are increasing in number as the ‘baby 
boomers’ age.  Over the coming years, the number of seniors in BC will nearly double to become almost 
25% of the population.  The fastest growing segment of the population is 85+.  Immigrants compose a 
relatively large (28%) proportion of seniors.   
 
According to geriatrician Robert Moulias, in industrialized countries only a small minority (about ten 
percent) of people in later life are “the rich, young-like” (such as the recently retired).  Disabled seniors or 
dependent frail older persons are also a minority but larger in size.  “The large majority of the 60-100 year 
olds are neither young nor physically nor mentally dependent.”  About 93% of seniors will live out their 
lives at home, likely with some support, rather than in a care facility. 
 
Most of low-income seniors’ money is spent on: housing; food; transportation; and, health related costs.  
Many older adults are working longer to help pay for these expenses. The elderly poor are generally 
widowed, and living alone – widowhood is a significant transition point for older women. Meyer-
Harrington notes that to be old, female and poor is a “triple jeopardy.”  Understanding the role of and the 
intersection of gender with aging is essential.  Seventy per cent of low income women 65+ have two or 
more chronic conditions – they are more likely to die prematurely. 
 

There are three main risk factors that contribute to vulnerability in older adults: health status; cognitive 
ability; and, social network.  The oldest adults (85+) have greatest vulnerabilities to exploitation by 
institutions and individuals due to the worsening of health and cognitive abilities and the reduction in 
social support over time.  Other sub groups have equal or arguably more risk of exploitation because of 
dual/multiple identifications with other oppressed groups including: low socioeconomic status; ethnic 
background; and, rural living. 

Vulnerability 

 
Older adults are often economically vulnerable because their cost of care often exceeds their income.   In 
particular, chronic illness increases an older adult’s dependency and cost of living.  The impairments 
caused by chronic illness and the need for long term care increases directly with age – they say for many 
the last 10 years of life are spent in illness.  
 
Poverty among seniors is often an accumulation of disadvantages over their lifetime, race and gender 
differences, and structural issues.  The Special Senate Committee on Aging noted that many seniors can’t 
understand the complex programs available for them, and others are penalized due to interactions 
between federal and provincial programs.  Access to services and benefits are a major challenge for low 
income seniors.    
 

The United Way published a report in 2011 on the vulnerability of seniors in the Greater Vancouver area 
and the Sea-to-Sky corridor.   It found that vulnerabilities are most concentrated in certain groups of 65+ 
seniors.  Groups most affected include: 

United Way - Seniors Vulnerability Report 

• The “oldest old” women (85+); 
• Unattached, single-income seniors; 
• Visible minority seniors; 
• Aboriginal seniors; 
• Recent immigrant seniors; 
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• Seniors without a certificate, degree, or diploma; and, 
• Seniors with mobility limitations and/or chronic illnesses. 

It identified nine ‘dimensions of vulnerability’ for these populations: 
1. Economic insecurity 
2. Social isolation 
3. Inadequate and unaffordable housing 
4. Poor mental and physical health 
5. Inaccessible transportation and built 

environments 

6. Food insecurity 
7. Physical mobility limitations 
8. Marginalized identities and cultures 
9. Barriers to multi-lingual communication 

and lack of multi-lingual services 

Vulnerable older adults may need protection, but protection is often antithetical to autonomy – the more 
we help older adults the more we take away their autonomy.  There is a need to balance the right to be 
autonomous while protecting the vulnerable elderly.  But older adults should also be free whenever 
possible to expose themselves to risk, just as younger adults can.  The Fraser Health Authority has develop 
a guideline on “Supporting Residents to Live at Risk in Residential Care.”   

Autonomy vs Dependence 

 
To reduce elderly people’s dependency we must recognize and expand their rights.   Legal advocates, who 
should by training be sensitive to the balancing of competing values, have a major role to play in the 
sorting out of the proper mix of protection and autonomy.  
 

One area where the tension between autonomy and dependence comes into play is when dealing with 
interested third parties who come to an appointment – family members, friends, neighbours. They may be 
very involved in helping the older adult with important matters. They might even have arranged the 
appointment for assistance.  A useful American Bar Association pamphlet (

Third Parties 

Why Am I Left In The Waiting 
Room - Understanding the 4 C's of Elder Law Ethics) explains to ‘friends’ and relatives why a legal worker 
needs to meet with the older adult alone if at all possible to properly address what are called “the four C’s 
of elder law ethics:” 

1. Client ID (who is the client – what are instructions) 
2. Conflicts of Interest (only one client if possible) 
3. Confidentiality (and protection of privilege) 
4. Competency (assessing capacity) 

 
It can be useful for a legal services organization to develop a ‘third party protocol’ setting out the limited 
circumstances when a third party is included in interviews, and when the third party might be the ‘client’ 
rather than the older adult, or a joint client. 
 

Older adults accessing justice encounter various barriers: 
Barriers to Accessing Justice 

• May be unaware of their rights, especially in area of rights of residents of seniors housing; 
• Many areas of law are complex – thick statutes, overlapping jurisdictions 
• Physical barriers, lack of accessible transportation or services; 
• For those living in care homes – the staff (who may be the problem) may be only link to 

outside world; 
• Fixed income and limited coverage by BC legal aid; 
• Court proceedings often lengthy 
• Not a strong ‘elder law’ bar  
• If a legal process pits an older adult against their care provider or family member, they will be 

reluctant to file complaints, as they must continue to depend on this care provider into the 
future, or they may want to keep ‘peace in the family.’  

http://bcceas.ca/wp-content/uploads/Understanding-the-Four-Cs-of-Elder-Law-Ethics.pdf�
http://bcceas.ca/wp-content/uploads/Understanding-the-Four-Cs-of-Elder-Law-Ethics.pdf�


Seniors Advocacy  Legal Advocates Conference – Oct 2013       Page 6 of 35 
 

A thorough initial interview is fundamental to the development of a plan for effective advocacy with an 
older adult.  For example, the information gleaned from a thorough interview allows the legal advocate to 
assess any financial or housing choices in terms of that client’s likely future.  Medical information 
including medical history may be important, especially if legal capacity may be an issue.  

Working with Older Clients 

Some practical concerns: 
• Early morning appointments vs the ‘sundown effect’ 
• House calls 
• Good, indirect lighting 
• Some elderly are suspicious of lawyers 
• Some elderly may be confused or paranoid which may be the direct result of medication 

Legal advocates must be cognizant of the stress of working with elderly clients who, perhaps more than 
others, may: 

• fear their own mortality 
• feel anger 
• regret their experiences and behavior, or 
• regret the behaviour of their own children. 

It is important to be timely in working on seniors matters.  Timely access is important to older adults with 
precarious or deteriorating health.  Procedural processes that result in delays can work to systemically 
disadvantage older adults and may effectively negate their rights, including lengthy reviews or appeals.    
On the other hand, many seniors are systemically disadvantaged by the short time frames in areas such as 
RTA evictions.    

Timeliness 

 
Death can make an elderly person’s problem moot.  So it is urgent to get to elderly clients cases – don’t let 
them be ‘dog files.’  Older adult or their concerned friend/family member who seeks legal assistance 
usually need help now, not in the distance future or when it is convenient for the legal worker. 

 

2. AGEISM 
 
Ageism is defined as the process of systematic stereotyping and discrimination against older people 
because of age, with a distinct valuing of younger age groups.  Ageism allows people to covertly justify 
certain discriminatory behaviours, and tolerate activities towards older adults that would be considered 
unacceptable if experienced by other adults. [First coined by Robert Butler in 1969]. 
 
Age discrimination is the act of treating someone differently and poorly, or harassing or insulting 
someone, because of their age.  Age discrimination may also happen when a rule, condition, policy or 
practice that is the same for everyone has an unfair effect (“disparate impact”) on a person because of 
their age. 
 
Ageism has been called a 'pervasive and sinister' plague in Canada – in a recent poll eight in 10 agree that 
older seniors are seen as less important - and more likely to be ignored - than younger generations.   One-
third of Canadians admit they've treated someone differently because of their age, and 63 per cent of 
seniors over 65 say this has happened to them.  
 

Examples of ‘ageism’ in daily life: 
Examples 

• Telling jokes and giving birthday cards that make fun of old people 
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• Seniors are treated as invisible, rejected as unattractive 
• Only 2% of TV characters are 65 yrs or older (although they make up 12% of population)  
• Older adults are ignored or not taken seriously 
• Talked down to and patronized 
• Treated with less dignity and respect 
• Assumptions – can’t hear, can’t understand 
• Denied employment, promotion, position of leadership 
• Refused loan, rental housing, medical treatment 
• Preyed on by vandals, thieves, fraudsters and scam artists 

 

Ageism and age discrimination are often harder to address than other forms of discrimination as older 
adults’ needs easily become subsumed to the needs of other age groups or to the administrative needs for 
efficiency or cost cutting.  Given pressure for scarce resources and given similar need, the fact that one is 
older often becomes the justification for not receiving a benefit or service or not being treated as a 
sufficiently high priority.  In any ‘cost-benefit analysis’ based on remaining years or future productivity, 
older adults are always at a disadvantage.   [Law Commission of Ontario] 

Ageism and Resource Distribution 

 

Ageism is reflected in the health care system by the lack of, or absence of health services for older adults.  
Decisions are often made about providing health services based on age (“age rationing”).   Health care 
providers often presume to make decisions about the quality of older people’s lives.  Seniors often feel 
forced to make care decisions.  There is gender bias or paternalism in deciding on surgeries – more 
radical mastectomies, less reconstructive surgery.  Seniors are often omitted from the pool of subjects for 
clinical drug trials – even though these drugs may have a different effect on older adults.   

Ageism and Health Care 

 
There is less treatment for mental health issues for older adults.   They receive 15% of mental health care, 
compared to 80% for those 20-64.  Instead there is often over medication [prescribing anxiety meds 
doubles over the age of 65, hypnotic medication use more than triples].   NOTE – 40% of all emergency 
department visits by older adults are medication related. 

 
 

3. SENIORS AND AGE DISCRIMINATION 
 

The Code applies to all businesses, agencies, and services in B.C., except those regulated by the federal 
government.  It protects older adults from discrimination in public situations, which include schools, 
workplaces, universities, hospitals, medical clinics, stores, restaurants, provincial and local government 
offices, and transit services.  It also protects older adults against discrimination in printed publications 
and in areas such as employment and tenancy. 

BC Human Rights Code (the “Code”) 

 

Mandatory retirement has been abolished in BC since January, 2008.  An employer cannot refuse to 
interview, hire, promote or decide to fire an employee because of their age (19 and over).  An employer 
cannot make age an issue or advertise for a certain age when hiring.   An ad must not say “young people 
wanted.”   An employer cannot refuse an older applicant because “the job requires a lot of energy and 
enthusiasm and the company is looking for someone with career potential.”    During the hiring process, 

Employment 
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an employer cannot ask anything that could reveal age, other than whether they are of legal working age.   
After

 

 hiring, an employer might legitimately need to know the employee’s age for a purpose like 
enrolment in a pension or benefits plan. 

There may be some jobs with age limits because of the duties or needs of work or because of safety issues 
or dangers. These true demands of a job are called “bona fide occupational requirements.” The employer 
must be able to show that the reasons for the age limits are acceptable under the Code.  A firefighter in 
BC is presently fighting his fire department’s mandatory retirement at age 60,  which is claimed to be a 
bona fide occupational requirement.” 
 
Employers’ pension plans can

 

 make distinctions based on age.  They can set early and standard retirement 
ages, but cannot force an employee to retire. These age distinctions allow programs to keep operating.   
Group or employee insurance plans, whether self-funded by employers or provided by a third party, can 
also make distinctions based on age.  

Generally, landlords cannot deny someone the right to occupy space as a tenant because of age.   
Landlords cannot evict tenants because of their age, and cannot use age as a term or condition of a 
tenancy agreement.  

Tenancies 

 
With some exceptions, the Code does not apply to “55+ housing” – landlords can

NOTE - Landlords can restrict rentals based on age in a rental unit or house where the person renting 
will share the use of sleeping, bathroom or cooking facilities with the landlord.    

 restrict rentals to 
persons 55 years and over in seniors’ buildings.   After someone moves in, the Code will apply.    

NOTE – the Code also does not
 

 protect against age discrimination in the purchase or sale of property. 

A person or business that provides services to the public cannot discriminate against someone because of 
their age when providing: 

Retail & Public Services 

• short-term accommodation, such as a hotel room; 
• public services, such as health care, restaurant or retail services;  
• government services or transit; and 
• other public facilities, such as recreation centres. 

 

As you probably know, people when claiming a benefit or entitlement, are entitled to have their difference 
accommodated, to the point of undue hardship, under the Code.  Traditionally, accommodating a 
“difference” was seen as a joint process – the person claiming the differential treatment helps the other 
party understand how they can be accommodated to access and benefit from the entitlement.  With older 
adults, a challenge is that the health care and housing systems are very complex.  The older adult may not 
know what resources are available, and may not be able to identify ways they can be accommodated. 

Working on Accommodation 

 

It has been noted:  
Treatment of Age Discrimination Cases 

“Age cases tend to be treated differently than other discrimination cases…The most notable difference 
from a human rights perspective is the lack of a sense of moral opprobrium linked to age discrimination 
which in comparable circumstances would generate outrage if the ground of discrimination were say race, 
sex or disability.” [Ontario Human Rights Tribunal] 
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4. INCOME SECURITY 
 
Overall, thanks to income security programs, today’s seniors, while not affluent, are financially secure.  
But there are vulnerable groups: 

• Recent immigrants 
• Unattached older adults (single, widowed, divorced or separated); 
• Aboriginal seniors 
• Those with <10 yrs. in the labour force 
• Those who worked in ‘precarious’ work their working life – no pension, little or no savings 

 

The federal government manages two major public pension (‘income security’) programs through Service 
Canada: 

Federal Income Security Programs 

• Old Age Security (OAS), based on years of living in Canada
• Canada Pension Plan (CPP), based on 

, and 
years of working in Canada

 

 and the amount 
paid into the plan. 

OAS benefits represent about 14% of pre-retirement earnings for someone earning at the average wage, 
while CPP provides about 25%.  It is generally considered that retirement income should replace about 
60% to 70% of pre-retirement earnings for retirees to maintain their standard of living in retirement. 

 

OAS is considered “the basic building block of Canada’s retirement income system.” [Can. Centre for 
Policy Alternatives].   Older adults build on this foundation with CPP pension, savings (RRSPs; TFSA), 
private pension plans, or GIS and SAFER supplements [see below re SAFER program].   

Old Age Security Pension (OAS) 

 
OAS is a flat monthly benefit that goes to everyone who applies.  There is no requirement to stop working 
to receive OAS.  You must be a citizen or legal resident of Canada who has lived in the country for 10 or 
more years as an adult (after turning 18).   With 10 years residency you get the minimum pro-rated 
entitlement, with 10-39 years in Canada a prorated amount, and with 40+ years you receive the full OAS 
entitlement (presently $540.12/mo.) 
  
NOTE – even if an older adult doesn’t meet the residency requirement, they may still qualify for a 
pension since Canada has social security agreements with many countries.    
 
Older adults should apply for OAS six months before they turn 65, or when they receive the OAS 
application form.  If they apply late

 

, they are entitled to a maximum 11 months of retro, plus the month in 
which they receive the application, provided all conditions of eligibility are met. 

If the older adult was not born in Canada or has not lived continuously in Canada since age 18, they must 
submit proof of legal status in Canada such as citizenship or immigration papers.  Also, they must submit 
a statement of all the dates they arrived in Canada and departed Canada from age 18 to present. They may 
be asked to provide documents to substantiate this.   Putting together a complete statement of travels, and 
adequate documentation, can be a significant challenge for older immigrants.   For help in making an 
application, they should contact their local Service Canada office, or agencies that help seniors in their 
community. 
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Pensioners with an individual net income above $70,954 for 2013 must repay part or all of the maximum 
OAS amount. For each $1 above this amount, OAS is reduced by 15¢  The repayment amounts are 
normally deducted from their monthly payments before they are issued. The full OAS pension is 
eliminated when a pensioner's net income is $114,793 or above. 

Claw-back 

 

GIS is an additional income-tested monthly benefit paid to those who receive OAS and have little or no 
other income.  Income from OAS is taxable; GIS supplement is not taxable.  Older adults must apply to 
receive GIS – then it will renew each year assuming they file an annual Income Tax return.   Sponsored 
immigrants are not eligible for GIS during their sponsorship period up to a maximum of 10 years – 
subject to exceptions.  In 2011, 34% of all OAS beneficiaries received some GIS. According to one 
estimate, OAS and GIS combined make up 36% of the average income of seniors.   For low-income 
seniors, it’s between 66% - 75%. 

Guaranteed Income Supplement (GIS) 

 

The Allowance is extra money for couples who live on only one OAS/GIS pension in the household, and 
the other spouse is not receiving OAS/GIS as they are under 65 (between 60-64).  If the pensioner spouse 
dies while the other spouse is still between 60-64, this surviving  spouse might be eligible for the 
Allowance for the Survivor.  NOTE – if this other spouse remarries or lives in a common- law 
relationship for at least one year, their Allowance or Allowance for the Survivor will end. 

Allowance & Allowance for the Survivor 

 

Old Age Security Benefit Payment Amounts July -September 2013 

Type of benefit Average amount (March 2013) Maximum amount 

Old Age Security pension $515.97 $549.89 

Guaranteed Income Supplement (GIS)  

Single $499.54 $745.62 

Spouse/common law partner of someone who:  

does not receive an OAS pension $474.59 $745.62 

receives an OAS pension $317.09 $494.40 

is an Allowance recipient $410.17 $494.40 

Allowance  $425.33 $1,044.29 

Allowance for the Survivor  $626.72 $1,169.14 
OAS benefit amounts are reviewed in January, April, July and October to reflect increases in the cost of 
living as measured by the Consumer Price Index (CPI).

 

There are three kinds of benefits available from the Canada Pension Plan: 
Canada Pension Plan (CPP) 

• Retirement pension; 
• Survivor benefits which includes a one-time death benefit (intended for funeral 

expenses), the Survivor pension and the Children’s Benefit. 
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• CPP-D - disability benefit which includes benefits for disabled contributors and for their 
dependent children  

 
Our focus will be on the CPP retirement pension, which provides income to working Canadians after they 
retire. The amount of CPP pension income they receive depends on the amount they (and their employer 
– unless self-employed) paid into the fund from their wages over the years they worked in Canada.  An 
older adult can receive CPP pension if they have contributed and: 

• they are 60-64 years old and have stopped working or have a low income, or 
• they are 65 years or older.  

 
If they start collecting at 60 yrs. – their rate then remains the same after they turn 65.   If a contributor 
chooses to work past 65, they can apply and be receiving CPP benefits at the same time as their salary.  
They can also choose to continue paying premiums into CPP up until age 70; this will increase the amount 
they receive in retirement benefits.   Older adults must apply for CPP pension.  CPP benefits are taxable 
income.   
 
CPP pension rights are not affected if an older adult has changed jobs or moved from one province to 
another.   An older adult can apply for and receive their CPP benefits from anywhere in the world.   
NOTE – there are special rules for Quebec. 

Paid to the person who, at the time of death of the CPP pensioner, is the legal spouse or common-law 
partner of the deceased.  If they are a separated legal spouse and there is no cohabiting common-law 
partner, they still may qualify for this benefit. 

Survivor Benefits 

An older adult may qualify for increased benefits if they have contributed to CPP over their working life 
but they had to ‘drop out’ of the labour force to raise children born after December 31, 1958.  NOTE – 
They must request this ‘child-rearing dropout protection’ when they apply for CPP benefits as this is not 
applied automatically.  

Child-Rearing Dropout Protection 

 

Veterans Affairs Canada provides a variety of services and benefits for eligible Veterans, their families and 
caregivers, both at home and in community facilities.  These include disability benefits, financial 
assistance for low-income Veterans and their families, health care, respite care, palliative care, special 
equipment, and support for home adaptations for Veterans with special needs.  VAC can also help bring 
together services offered by the community and the province to meet the needs of Veterans, and their 
families and caregivers.   For more information, call Veterans Affairs Canada or visit their 

Veterans Affairs Canada (VAC) 

web site. 
 

A discussion of EI benefits is beyond the scope of this course.  We will mention that older adults who are 
still working, or wanting to work, are eligible for EI benefits.  They must meet the qualifying and 
entitlement conditions.   

EI & Seniors 

 
The receipt of pension income does not prevent an older adult from receiving EI benefits.  If they return to 
work and accumulate enough insurable hours and meet the entitlement conditions to set up a claim, most 
‘pension’ income will not be deducted from their EI benefits.  EI makes a distinction between pension 
income “resulting from any employment” (e.g. – CPP, employer’s pension plan) and other pension income 
(e.g. - ‘personal pensions’ such as RRSPs or RRIFs, Survivor’s Pensions, Veteran’s Affairs pensions).  

http://www.veterans.gc.ca/eng/services�
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Those ‘resulting from employment’ are considered ‘earnings’ and are deductible.  If a person re-qualifies

 

 
for EI benefits after the date on which payment of the pension begins, all or part of the pension is not 
considered to be earnings.   The interaction  between EI benefits and pension income is a complicated 
area and each case should be carefully reviewed.   

If an older adult has lived and worked in another country, they may be eligible for social security benefits, 
either from that country or from Canada. For information on how to apply for international benefits, 
contact the International Benefits Program [see Resources, below]. 

International benefits 

 
 

Provincial Programs For Seniors 

The Senior’s Supplement is a monthly payment from the provincial government to low-income seniors 
who need a “top-up” to bring their OAS, GIS or federal Allowance incomes up to BC welfare levels. It is 
automatic if they qualify – they don’t need to apply.  The Supplement is also automatically paid to people 
aged 60 to 64 who receive an Allowance and are married to an OAS pensioner.   The Senior’s Supplement 
is available under BC’s Employment and Assistance Regulation. 

Seniors Supplement 

SAFER provides monthly cash payments to eligible BC residents.  They must be 60+ and pay more than 
30% of gross (before tax) monthly household income towards the rent. This includes the cost of pad rental 
for a manufactured home (trailer) owned and occupied.  Those living in subsidized housing, equity co-ops, 
or receiving regular social assistance or PWD are not eligible. 

Shelter Aid For Elderly Renters (SAFER) 

Older adults who are ineligible for OAS or GIS, and need money for food, housing, clothing and other 
basic needs, may be eligible for provincial welfare.   They may also be eligible if they are over 65 and on 
OAS/GIS but are supporting a spouse and/or dependent children who do not receive any benefits and 
have very low incomes.  If ineligible for welfare (no status) they may be eligible for hardship assistance. 

Seniors and Social Assistance 

Between age 60-64 older adults on welfare are expected to do a job search and to apply for early CPP 
pension.  

Older adults receiving welfare may qualify for enhanced medical coverage from the Ministry of Health 
Services.   Enhanced coverage includes: 

Enhanced Medical Coverage 

• Medical Service Plan coverage; 
• PharmaCare 
• MSD-sponsored health assistance such as: orthodontia, medical supplies, medical equipment, 

extended therapies, orthotics, and medical transportation. 

Older adults who have moved from provincial assistance to federal income security may still be entitled to 
some basic coverage: 

Basic Medical Coverage 

• Medical Services Plan,  
• PharmaCare,  
• basic dental, optical, and,   
• other approved medical supports. 
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Appeals 

Appeals of denial of OAS, CPP or EI go to the new Social Security Tribunal (SST), which started operation 
in April, 2013.  In all cases the appellant must have first requested a ‘reconsideration’ from the respective 
Ministry involved.  The possible steps of an appeal are: 

OAS/CPP/EI 

 
Reconsideration  SST General Division  SST Appeal Division[with leave]  Federal Court [judicial review] 

 
The General and Appeal Divisions each have an EI Section and an Income Security (CPP/OAS) Section.   
Appeals of EI decisions are to be filed within 30 days after decision was communicated to appellant, 
CPP/OAS appeals are to be filed within 90 days.   Tribunal members hear appeals in both General and 
Appeal Divisions by teleconference or videoconference facilities whenever possible.  Participation in these 
‘virtual’ hearings, and electronic document filing and communications to and from the Tribunal will 
present a challenge to older adults (and perhaps even their advocates!).  There is no further appeal from 
the Social Security Tribunal.  Review is limited to a ‘judicial review’ of SST decisions to the Federal Court 
of Appeal.  Judicial review is beyond the scope of this presentation. 

Appeals of provincial social assistance go to the Employment and Assistance Appeal Board (EAAT).  
Discussion of EAAT appeals is beyond the scope of this presentation. 

Provincial Benefits 

 

5. SENIORS HOUSING 
 

There are various housing programs available for seniors – from help living at home (‘aging in place’) to 
various forms of supportive living.   A possible path for a senior in terms of their housing might be: 

Introduction 

 
Independent living  Supportive Housing Assisted Living  Care Facility  Hospital/Hospice 

 

Most seniors want and will live independently in the community.  It is estimated that 93% of BC seniors 
will live out their lives in an independent living or ‘assisted living’ arrangement.  There are many places 
that provide independent living opportunities, such as:  

Independent Living 

• low-income housing 
• over-55 apartments, and  
• retirement communities. 

The older adult must be able to live alone (function without assistance in all daily routines, from meal 
preparation to taking their own medication to doing their own laundry) and without needing medical care 
on an ongoing basis. 
  

Home and community care services provide a range of health care and support services for seniors with  
Home Care/Community Care/Respite Care/Palliative Care 

acute, chronic, palliative or rehabilitative health care needs, to assist them in living independently.  It also 
includes support programs for their caregivers.   In 2009/10, the health authorities provided home 
support to more than 24,500 people. 
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There are four broad goals for these types of care programs: 

1. Maintenance and Prevention – help people with health and/or functional deficits in the 
home setting maintain their ability to live independently (in many cases – prevent health and 
functional breakdowns and eventual institutionalization) 

2. Long Term Care Substitution – to meet the needs of those who would otherwise require 
institutionalization. 

3. Acute Care Substitution – to meet the needs of people who would otherwise have to remain 
in, or enter, acute care facilities (e.g. – early hospital discharge to recover at home) 

4. Palliative Care – to meet the needs of older adults who chose to die at home. 

Home care can include: 
Home care 

• Nursing care in your own home; 
• Meals delivery; 
• Rehabilitation therapy to  
• Home support workers to help with personal care such as bathing, dressing, or grooming; 

Community care includes: 
Community Care 

• Adult day centres - which bring people together for health, social, and recreational activities; 
• Assessment and treatment centres – determining health problems and treatment options. 

Respite care gives family caregivers or friends who are providing care some time off.  A respite care 
worker may come into the home or the person who needs care may be asked to enter a care home for a 
short time. 

Respite Care: 

In this context, round the clock care for older adults who are terminally ill and who want to be at home.  
Involves relieving, eliminating and/or controlling symptoms so those facing death, and their loved ones, 
can devote their energies to embracing the time they have together. 

Palliative Care 

 

Provides specially modified rental homes in selected subsidized housing developments (50% of income), 
primarily to low-income seniors who need some assistance in order to continue to live independently.  

Seniors Supportive Housing 

Support services include: 
• one meal per day,  
• 24-hour response,  
• light housekeeping, and  
• social and recreational activities.  

 

Housing for seniors who want to live independently and need some assistance with daily activities, but 
don’t want or need 24 hour care.  It is seen as falling between home care and residential care on the 
spectrum of seniors’ care services.  There is generally a common dining room and recreational space.   

Assisted Living 

Three key components of assisted living residences: 
1. Housing,  
2. Hospitality services, and  
3. Personal Assistance Services [up to 2 listed services in the Regulations (NOTE - 3 or 

more listed services makes it a Care Facility)] 
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NOTE - The housing portion of assisted living is not covered by the Residential Tenancy Act – if you are 
given notice or evicted, you will not be able to dispute to the Residential Tenancy Branch.  The 
Ombudsperson has called this a ‘protection gap.’ 

Subsidized residents pay a maximum of 70 per cent of their after-tax income. As of March 2010, this 
amount ranged from $801 to $3,860 per month, and averaged $1,224 per month.  People who experience 
serious financial hardship as a result of paying the monthly rate can apply to their health authority for a 
hardship waiver. Non-subsidized residents typically pay between $1,500 and $5,000 per month.  

Cost of Assisted Living 

 
As of March 2011, there were 194 registered assisted living residences in British Columbia, containing a 
total of 6,832 units, the majority of them single occupancy.  Of this total, 4,380 units were subsidized and 
2,452 were not.

 

Residential care is provided in three types of facilities: community care facilities (71%), and extended care 
hospitals and private hospitals (29%).  These care facilities provide 24-hour professional nursing care and 
supervision, and are intended for seniors and people with disabilities who have complex care needs and 
can no longer be cared for in their own homes.  The average monthly cost of a care bed is estimated at 
approximately $6000.00.    As of September 2011, there were 26,491 publicly subsidized residential care 
beds.  People in subsidized residential care pay up to 80 per cent of their after-tax income, provided that 
they have at least $325 remaining from their income each month.  The residential care fee paid by 
individuals is referred to as a “co-payment” and ranges from $898 to $2,932 per month. 

Residential Care Facilities 

 
Residential care services include:  

• professional nursing care;  
• an assisted meal service; 
• medication supervision; 
• personal assistance with daily activities, such as bathing, dressing or grooming; and 
• a planned program of social and recreational activities. 

 
Case managers interview prospective residents and determine the nature, intensity and duration of 
services that would best meet resident’s needs and arrange their services (a “care plan”).  A Care Plan can 
include plans for: 

• adequate nutrition monitoring medication,  
• bills being paid and banking is done, 
• rehabilitation,  
• medication review.  

 

The Resident’s Bill of Rights applies broadly to all facilities that provide residential care to adults: long 
term care facilities, mental health and substance use care facilities, community living homes and hospices, 
as well as private hospitals and extended care facilities.   Rights include rights to health, safety and 
dignity; rights to participation and freedom of expression; and, rights to transparency and accountability.    
Facilities are required to post a copy in a prominent location, and operators are required to comply with 
its provisions.  Patient Care Quality Offices track complaints about non-compliance and file quarterly 
reports with the Ministry.  

Resident’s Bill of Rights 
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Seniors may initially be hospitalized in a public hospital for an ‘acute care’ condition - then they need the 
support of a care facility (‘chronic care’).  But there are likely no spaces available.  These patients are then 
referred to by the hospital as requiring an “alternative level of care” (ALC).   They are also referred to 
disparagingly as “bed blockers.” 

Public Hospitals 

 
The most common reasons for ALC admissions: 

• palliative care (33%),  
• waiting for admission to another adequate facility (27%), and  
• physical therapy (11%) 

 
The approximate cost per day of an ALC patient is $550.00.  Compare this to the approximate cost in a 
Long Term Care Facility of approximately $84/day.   Cost is about 6X less!  But in discharging a relatively 
low-cost ALC patient and admitting a relatively high-cost acute care patient ($900/day), there is a 
financial disincentive for hospitals to lower ALC utilization.  Who are the ones doing the ‘bed blocking?’ 

 

A hospice is a residential home-like setting where supportive and professional care services are provided 
to British Columbians of any age who are in the end stages of a terminal illness or preparing for death. 

Hospices 

 Services provided in a hospice may include: 
• medical and nursing care; 
• advance care planning; 
• pain and symptom management; and 
• psychosocial, spiritual and bereavement support. 

 
COMPLAINTS 

For seniors living in BC housing units, and recipients of SAFER (in areas where the complaint process is 
not defined by SAFER legislation),  there is a two-step complaint process.  Complaints are first made to 
the appropriate manager.  If not satisfied, a formal review by the BC Housing Complaint Resolution 
Committee may be requested by completing the 

BC Housing 

Complaint Resolution form.    

Complaints about assisted living residences go to the Assisted Living Registry (health and safety issues).  
Complaints about subsidized care received go to the Patient Care Quality Office.    Assisted Living 
residences are required by the Ministry and Assisted Living Registry to inform residents, staff and visitors 
about how to make a complaint, including:  

Assisted Living 

• how to make an internal complaint at the residence;  
• how to make a complaint to the Assisted Living Registry (health & safety complaints);  
• how to make a complaint to the Health Authority’s Patient Care Quality Office 

(complaints about care); and, 
• ensuring the complaint process and contact information for the Office of the Assisted Living 

Registrar and the Health Authority Patient Care Quality Office is readily accessible.  

Complaints about care facilities should first go the facility itself (Manager of Care or Executive Director).  
Unresolved complaints  go to the licensing office for licensed care facilities, or the Patient Care Quality 

Residential Care 

http://www.bchousing.org/resources/About%20BC%20Housing/Complaints_Resolution_Process/Complaint%20Resolution%20locked%20form.dot�
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Office for the region for other facilities.   NOTE – if you are not sure which office to use, the Patient Care 
Quality Office will take your complaint and direct it to the Licensing Officer if need be. 
 
NOTE- a PovnetU course, Seniors Residential Care Advocacy, deals in depth with how to address issues 
or complaints with care facilities, including involving family and resident councils, and so we will not go 
into this in any detail here. 

 

6. DEMENTIA AND LEGAL CAPACITY 
 

For our purposes, we will be using the following inter-changeably: 
Terminology 

• capacity/incapacity 
• capability/incapability 
• competence/incompetence 

 
Definitions of capacity vary across jurisdictions and have evolved over the years. It is now generally 
understood as the ability

• to understand the information you need to make a decision 
: 

AND 
• to appreciate the consequences of making a decision. 

 
In this sense capacity is about a person’s decision-making process, and it is neutral as to the outcome of 
that process.  Therefore, all adults retain the right to make unwise or risky decisions

There is no illness that, of itself, will lead to a finding of incapacity.  Diminished capacity can arise as a 
result of: 

, where they make 
these choices with capacity. This is regardless of age, disability or illness—even in the context of abuse. 

• Mental illness 
• Lack of mental development due to a birth defect 
• Brain damage at some point after birth 
• Extreme physical  impediments which prevent communication and understanding 

 
We will be most concerned with brain damage due to dementia.  Older adults suffer more often from loss 
of mental capacity than any other age group because they are susceptible to dementia [see below]. 
There is no such concept as ‘total’ or ‘global’ legal incapacity resulting from mental disability.  
 “Incompetence is not to be understood in any global sense, but rather as reflecting incapacities with 
respect to specific decisions or areas of decision

 

.” [emphasis added] (Ont. Enquiry on Mental 
Competency – Professor David Weisstub).  

Deciding whether someone has capacity or is incapacitated is a legal determination, not a medical

1. Does the client have the capacity to retain us for our services? 

 
determination.   A doctor’s assessment or opinion can assist us, but it is up to the lawyer or legal advocate 
to determine capacity.  As a legal advocate for older adults, it is important to assess whether there is 
incapacity, and whether it is a temporary situation (e.g. – acute medical condition, mitigating factors such 
as grieving, depression).  Two main issues for advocates are: 

2. Does the client have the capacity to complete the legal transaction? 
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There are different standards or tests of legal capacity for different transactions or situations.  Most 
standards are found in the common law – decisions decided over the years.  There are a few statutory 
standards or tests for capacity – for making Enduring Powers of Attorney and Representation 
Agreements.  The BC Law Institute is studying the need for more statutory standards, to bring more 
clarity to this area. 

Capacity Tests 

 

Dementia describes a group of brain disorders that cause memory loss and a decline in mental function 
over time.  This results in mild to severe cognitive impairment - depends on number and location of brain 
cells destroyed or lost.  Dementia should be understood and appreciated as a terminal illness, not just a 
by-product of aging. 

Dementia 

  
Dementia results in short-term memory loss coupled with poor judgment and reasoning.  Symptoms 
include becoming lost in familiar places, difficulty using or understanding words, and difficulty 
performing routine tasks that require organization (e.g., balancing a cheque book, making a grocery list, 
shopping).  There is a ‘dementia doubling rule’: 

Age 
Risk of 

Dementia 

<65 1% 

65-69 2% 

70-74 4% 

75-79 8% 

80-84 16% 

85-89 32% 

 
 NOTE – so even up to 84 years of age, only 16% of the population have a risk
 

 of dementia. 

 
Conditions Often Confused with Dementia 

Condition Description Symptoms 

Depression 

a medical illness that causes a 
persistent feeling of sadness 
and loss of interest – a 
common condition for people 
living with abuse 

 emotional withdrawal 
 confusion 
 agitation 

Delirium 

Sudden temporary state of 
mental confusion and 
fluctuating consciousness - 
Results from: high fever, 
intoxication, shock, 
malnutrition, dehydration , 

 anxiety 
 disorientation 
 hallucinations 
 delusions, and  
 incoherent speech. 
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high/low blood sugar or even 
things such as bladder or 
urinary tract infections 

Abuse of 
Drugs/Alcohol 

Abuse or misuse of 
prescription drugs or 
alcohol 
 

 Delerium can be resut 
 See above symptoms 

Aphasia 

mild to severe language 
impairment caused by injury to 
the brain (e.g., stroke, head 
trauma, tumor, infection).  
 

 difficulty speaking 
 difficulty understanding 
 difficulty  reading 
 difficulty writing 

Paranoia 

Irrational behaviour that may 
be due to: 

 Social isolation (e.g. 
psychotic depression). 

 A type of dementia 
(Lewy body).   

 Progressive sensory 
decline (e.g., hearing 
and sight impairment). 

 Irrationally suspicious 
 confusion 
 agitation 

Other Disabling 
Conditions 

 Cerebral Palsy (CP)  
 Multiple Sclerosis (MS) 
 Parkinson's Disease  
 Lou Gehrig Disease 

(ALS) 

 

  

We talk about the 4 D’s in this area – dementia, depression, delirium and drugs.  Any of the first three D’s 
can overlap, and the fourth D, drugs, can be a factor in any of the other three conditions.  

The 4 D’s 

The frontal lobe of the brain is responsible for what is called ‘executive functioning’ -  intelligence, 
judgment and behavior.  This includes such things as impulse control, abstract thinking and planning.  
Executive dysfunction is a symptom of dementia. Executive dysfunction can turn an abstainer into a heavy 
drinker, or a prudent person into a gambler or target for lottery scams etc.    Some elder abuse is 
attributed to a loss of impulse control and judgment caused by dementia. 

Executive Functioning 

 
In some cases there is little damage to other parts of the brain other than the frontal lobe, and this can 
make identifying/assessing incapacity involving executive dysfunction very challenging.  The older adult 
may present as well dressed, articulate, with good recall – seem perfectly fine.  BUT – the older adult may 
be doing things that waste money or put them in danger - is this in their nature, or has it been caused by 
incapacity? It may not reflect their values, but have their values changed over time?  People do sometimes 
decide to ‘live a little’ after a life of prudence.   Or is this change the result of dementia? 
 

The American Bar Association and the American Psychological Association have collaborated on an 
excellent handbook for assessing older adults who might have diminished capacity.  It has a 
recommended procedure for conducting an assessment and a suggested capacity worksheet.  It suggests 
ways to enhance capacity where possible – there may be what they call ‘mitigating factors’ such as stress, 
grief, depression, (recent events affecting stability of the older adult); medical factors; time of day 

ABA Handbook – Assessment of Older Adults with Diminished Capacity 



Seniors Advocacy  Legal Advocates Conference – Oct 2013       Page 20 of 35 
 

variability (‘sundown effect’); hearing and vision loss; and, educational/cultural/ethnic barriers.   Finally, 
the handbook discusses when and how to refer for medical assessments, and how to use and understand 
capacity assessment reports from specialists. 

When observing an older client, it is important to focus on their decisional abilities, not their 
cooperativeness or affability.  Watch out for what has been called “confabulation” – filling in the gap with 
stories.  Watch out for your own ‘tells’ – inadvertent prompts by you for positive/negative answer – “you 
didn’t mean to do this, did you? ” as you shake your head no.   Pay attention to changes over time; history 
is important if you are able to find it out.   Consider whether other factors could explain the behavior.  
Check your assumptions Beware of ‘ableism’ and ‘ageism’  stereotypes.   Just because someone has:  

Observational Tips 

• a diagnosis of a mental illness;  
• dementia;  
• Alzheimer's Disease or related disorder;  
• a negative assessment; or even  
• a ‘Committeeship’ Order 

does not automatically mean that they lack decisional capacity.[From Judith Wahl of the Advocacy Centre 
for the Elderly.] 

The ABA Handbook recommends using ‘gradual counseling’ when working with an adult with diminished 
capacity.  This involves:  

Gradual Counselling 

• Identifying goals 
• Stating the problem 
• Ascertaining values 
• Comparing options to goals 
• Giving feedback 

This would be an iterative process to ensure the older adult is making a decision in line with their goals 
and values. 

Part of the assessment of capacity is determining whether an older adult may be subject to ‘undue 
influence’ by others.  The BC Law Institute has prepared a guide book for lawyers and notaries writing 
last wills for clients (“Recommended Practices for Wills Practitioners Relating to Potential Undue 
Influence: A Guide”).  It includes a checklist of recommended practices and procedures, which can be 
useful in any situation where undue influence is suspected.  It also includes a checklist of ‘red flags.’  We 
recommend using the recommended practices and the ‘red flags’ checklist whenever you suspect there 
may be undue influence from a family member with a potential conflict of interest, a new ‘best friend’, etc.  

Undue Influence  

 

This presentation has dealt with capacity in the context of a solicitor-client relations.  For issues of 
capability and consent regarding health care, finances, facility placement and psychiatric treatment, see 
the Capability and Consent Tool from re:act, Vancouver Coastal Health. Includes nine pages of charts 
with the following columns for each type of issue: Decision/Need; Hierarchy of Decision Makers, Relevant 
Statute; Incapability Criteria; Incapability Assessor/Witness; and, Limits/Conditions. 

Re:act Capability and Consent Tool 
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7. ADVANCE PLANNING 
 
Advance planning can mean many things.  Advance planning can mean advance care planning – how will 
decisions be made concerning health care when the older adult is no longer able to speak for themselves?  
Advance planning also includes advance financial/legal planning regarding financial/legal/property 
matters –  who will manage an older adult’s  financial and legal affairs when the older adult is no longer 
capable?   Finally, advance planning could also include ‘estate planning

 

’ for after the older adult is dead 
and gone – Wills, trusts, probate, etc.   We will be discussing advance care planning and advance financial 
planning (powers of attorney, joint accounts), but we will not be discussing estate planning in this 
presentation.  Before we discuss advance care planning, we need to review a bit about health care consent. 

The three general rules regarding health care consent are: 
Health Care Consent 

1. Adults can only be given health care with their consent 
2. Adults are presumed to be capable of giving consent. 
3. Adult must be approached first for a decision about health care 

With appropriate communication, and ncessary information and support,  most adults can make their 
own treatment decisions and give informed consent.   
 
Consent is not required for preliminary examinations such as triage or assessment, when urgent or 
emergency health care is required, adult is incapable, and there is no committee, representative, advance 
directive or TSDM available.  Consent is also not required for involuntary psychiatric treatment is needed 
under the Mental Health Act.  Consent is not possible when the adult is unconscious, mentally incapable, 
or, otherwise unable to give consent.   
 

Substitute decision making applies when consent in not possible.  The law recognizes the roles of family 
and friends who are able and willing to make health care decisions for the adult when consent is not 
possible.  The law sets out a hierarchy of ‘substitute decision makers’ in this order: 

Substitute Decision Making 

• ‘Committee of the Person’ – a court appointed adult guardian 
• ‘Representative’- person named by the older adult in a Representation Agreement 
• Advance Directive – the older adult speaking through a document prepared by the older adult 

setting out their wishes regarding care and end-of-life decisions 
• Temporary Substitute Decision Maker (“TSDM”) – family member or friend located by 

medical staff to make decision when required 

The legal term for an adult guardian in BC is `Committee` (pronounced kaw-mit-tee), appointed under 
the Patients’ Property Act.  There are two kinds of Committee: 

Committees 

• Committee of the Estate – deals with legal, financial, property decisions  
• Committee of the Person – deals with personal care and medical matters 

 
There are also two different ways that your affairs can be taken over by a Committee: 

• a Court Order – signed by a Judge after a hearing where the Judge reviews opinions of two 
doctors 

• a Certificate of Incapability – signed by a Psychiatrist, a Director of a Designated Mental 
Health Facility or a Designated Health Authority staff in the community. 
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When a health professional determines that a patient is not mentally capable and there appears to be no 
legal plan in place, the health professional might arrange for a Certificate of Incapability to be signed.  
This Certificate of Incapability under the Patients Property Act results in the Public Guardian and 
Trustee (PGT) being the older adult’s ‘public committee’ – but only for their estate.  Only a Judge can 
appoint a Committee of the Person, by Court Order.  [NOTE - the Ombudsperson was extremely critical of 
this process for appointing the PGT under a Certificate of Incapability, in a report entitled “No Longer 
Your Decision.”] 
 
A Committee of the Person is the highest ranking substitute decision maker regarding health decisions 
and, unless restricted by the court order making the appointment, can give or refuse or withdraw consent 
to any health care 

  

to which the adult could give or refuse consent when capable, except non-therapeutic 
sterilization and psychiatric treatment.  A Committee of the Person is guided by the best interests of the 
adult and their family.  A Committee should do what the adult would have wanted if they were capable.  
While you don’t choose who your Committee of the Person will be, many people sign a Nomination of 
Committee form, which gives the Judge information about who you would prefer to be your Committee, 
and the Judge may follow this unless there are reasons not to. 

This is the fundamental tool of advance care planning.  A Representation Agreement is a written 
agreement between an adult and one or more Representatives authorizing the Representatives to make 
decisions or do things on behalf of the adult in relation to his or her personal care and health care.  There 
are two kinds of Representation Agreements, named after the section in the Representation  Agreement 
Act where they are referred to. 

Representative under a Representation Agreement 

  A Section 7 (‘standard powers’) RA provides for: A Section 9 (enhanced powers) RA provides for: 
 Minor/major health care 
 Personal Care 
 Routine financial management 
 Obtaining legal services and instructing 

counsel  
[NOTE: not

 Minor/major health care + more  

 end-of-life matters] 

 Personal Care  + more 
 End-of-life decisions 

[NOTE: not

 

 financial or legal matters] 

‘Routine financial management’ includes most day-to-day financial matters, but does not include more 
complicated financial matters such loans, line of credit, credit cards, mortgages, dealing with real estate, 
etc.  See the definition in the Regulation to the Representation Agreement Act setting out what is and is 
not included in ‘routine financial management.’   
NOTE – even if a person is not capable of managing their own finances, they still may be legally capable 
of granting a section 7 Representation Agreement with routine financial management powers to someone 
else.  This can be very useful solution when an older adult is starting to become incapacitated, and has not 
done any advance financial planning.  Refer to section 8 the Representation Agreement Act for the test 
for capacity.  
 

An Advance Directive (called a ‘living will’ in some places) is a document stating how you want medical 
decisions to be made if you lose the ability to make them for yourself, including and especially ‘end-of-life’ 
decisions.  The directives can be general in their direction, or they can give specific directions about 
various medical procedures, including whether life-prolonging treatment (e.g. CPR, intubation, tube-
feeding) should be given in certain circumstances (for instance, if there is a diagnosis of persistent 
vegetative state, or when it is clear the end is near).  An Advance Directive that complies with BC law 

Advance Directives 
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must be followed by the health care provider when it is clear it addresses the particular health care 
decision needed at the time (with limited exceptions). 
 
The health care provider can decide not to follow it if they reasonably believe:  

• since the Advance Directive was made and while the adult was capable, the adult's wishes, 
values or beliefs in relation to a health care decision significantly changed, and the change is 
not reflected in the Advance Directive, or 

• since the Advance Directive was made, there have been significant changes in medical 
knowledge, practice or technology that might substantially benefit the adult in relation to 
health care for which the adult has given or refused consent in an advance directive (unless the 
Advance Directive says to follow instructions therein despite these changes). 
 

If there is no Committee of the Person, no Representative under a Representation Agreement, and no 
Advance Directive, then a health care provider must look for a ‘temporary substitute decision maker.’   
There is a hierarchy of ‘temporary substitute decision makers’ to be approached in order: 

Temporary Substitute Decision Maker (TSDM) 

• spouse 
• child 
• parent 
• brother or sister 
• grandparent 
• grandchild 
• anyone else related by birth or adoption to the adult 
• a close friend of the adult 
• a person immediately related to the adult by marriage 

To qualify to give, refuse or revoke substitute consent to health care for an adult, a person must: 
• be at least 19 years of age, 
• have been in contact with the adult during the preceding 12 months, 
• have no dispute with the adult, 
• be capable of giving, refusing or revoking substitute consent, and 
• be willing to comply with the duties of a TSDM 

This temporary substitute decision maker is temporary – for each new medical procedure or decision the 
health practitioner must again look to the list and find the highest ranking person available at that time.  

 

A Power of Attorney is a legal instrument giving power from one (competent) adult (known as the 
“donor”) to another (competent) adult (the “attorney”) to do certain things or take actions on the donor’s 
behalf regarding financial and legal matters.  There is a 7 part statutory test of capability for a Power of 
Attorney.   There are four types of Power of Attorney:  

Power of Attorney 

1. General – now fairly rare  – ends on incapability 
2.  Limited – less common – like general, but for  specific purpose(s) and/or limited periods of 

time 
3.  Enduring – common  – active now if necessary and continues into incapability 
4.  Springing – common –  not active until incapability (or other ‘trigger’) and with capability 

trigger, ends if the donor regains capability 
NOTE - These categories are not mutually exclusive – an EPOA or Springing POA can be limited 



Seniors Advocacy  Legal Advocates Conference – Oct 2013       Page 24 of 35 
 

 

Older adults have to be very cautious about who they choose as their attorney.  They must trust the person 
implicitly.  A power of attorney is a very powerful document – it has been called a “license to steal.”  Many 
older adults have literally been bankrupted by an attorney who has gone ‘rogue.’  Often times the attorney 
will justify taking funds as this being money they are entitled to anyway once their parent is gone. 

Rogue Attorney 

Older adults have to be cautious about signing bank form of power of attorney, or multiple powers of 
attorney.  A standard clause in most power of attorney forms is that it officially revokes any prior  powers 
of attorney.   This may not be what is intended.   A carefully planned Enduring Power of Attorney may be 
wiped out by a standard form from the bank. 

Bank Power of Attorney Form 

 

Joint bank accounts are often set up for convenience – when an older adult is having difficulty getting to 
the bank.  They are also often set up to avoid probate fees – like jointly owned property [see below] they 
pass ‘outside of the will’ (not part of the estate).   The intention may be that the surviving child will 
become entitled to all the money remaining in the bank account at the time of death (‘right of 
survivorship’). 

Joint Bank Accounts 

 
Older adults often enter into joint accounts without understanding the legal or financial implications such 
a decision will have – both during their lifetime and after death.  Joint bank accounts are easy to abuse – 
each account holder has access to 100% of the money at any time – another “license to steal.”   
 
The law also says when an adult

 

 child is put onto a joint bank account by the older adult, the default legal 
determination (called a ‘rebuttable legal presumption’)  is that the intention was to create a ‘resulting 
trust’ – when the older adult dies, the surviving adult child is said to be holding the bank account in trust 
for the estate. They lose entitlement to the money.   There needs to be much more consumer information 
(and training of bank staff) on the implications of joint bank accounts and ‘right of survivorship.’ 

As with joint bank accounts, joint property ownership is often done for convenience, or to avoid probate 
fees. An older adult may put a caregiver on title and allow them to move in exchange for a promise of 
ongoing care.  A principal residence can be passed along to child without property transfer tax and the 
property passes outside of the Will without probate fees (but there are tax consequences – capital gains 
taxes are payable, and there is a loss of the principal residence exemption for the portion transferred to 
the child).   

Joint Property Ownership 
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Although a jointly owned property cannot be sold as easily as a joint bank account can be cleaned out, it is 
possible.   If the other owner has a court judgment against them, or goes bankrupt, this can have serious 
implications for the older adult.  A child’s spouse could claim an interest in the property on separation.  
The child could mortgage or otherwise encumber their interest.  There needs to be much more consumer 
information (and training of notaries and bank staff) on the implications of joint property ownership. 

 

8. ELDER ABUSE – IDENTIFYING AND RESPONDING 
 

Elder abuse has been defined as “…a single or repeated act, or lack of appropriate action, occurring 
within any relationship where there is an expectation of trust, which causes harm or distress to an older 
person

Definition 

1

 Note that this arises out of the context of an existing relationship of 

.”  

trust, relationships where there is an 
element of reliance, or someone within in a circle of closeness.  Not all abuse is elder abuse.  Elder abuse is 
different from situations where two people are in conflict with each other, may do things to hurt each 
other, and where fights can escalate to violence.   It is elder abuse when there is an imbalance of power, 
when one person uses their power or influence to take advantage of, or to control, the older adult. 

Types & Indicators 
Type Description Indicators 

Physical 
Abuse 

Any act of violence causing injury or physical 
discomfort, including sexual assault. 

 Unexplained injuries in areas 
normally covered (bruises, burns or 
bites).   

 Untreated medical problems.  
 History of “accidents”.  
 Signs of over or under medication.  
 Dehydration. 

Psychological 
Abuse 

Any action or comment causing emotional 
anguish, fear or diminished self-esteem or 
dignity (e.g. threats to do harm, unwanted 
institutionalization, harassment, abandonment, 
imposed isolation, removal of decisions making 
choices). 

 Fear, anxiety, depression, withdrawal, 
cowering. 

 Reluctance to talk openly. 
 Fearful interaction with caregiver, 

caregiver speaking on behalf of person 
and not allowing privacy. 

Financial 
Abuse 

Theft or exploitation of a person’s money, 
property or assets (e.g. fraud, forgery, misuse of 
Power of Attorney or joint bank account). 

 Standard of living not in keeping with 
income or assets. 

 Theft of property.  
 Unusual or inappropriate activity in 

bank accounts, forged signatures on 
cheques.  

 Forcing a person to sign over property 
or execute a will.  

 Overcharging for services or products, 
overdue bills. 

Neglect 

Inability to provide basic or personal care needs 
(e.g. food, water, required medications, shelter, 
hygiene, clothing, physical aids, hearing aids, 
eye glasses, dentures, exercise and social 
interaction, lack of attention, abandonment, 
undue confinement, inadequate safety 
precautions, withholding medical services or 
treatment). 

 Unkempt appearance, inappropriate 
or dirty clothing 

 signs of infrequent bathing 
 Living conditions unhealthy, 

dangerous and/or in disrepair. 
 Lack of social contact.  
 bedsores, skin disorders, untreated 

injuries or medical problem 

                                                             
1 World Health Organization – Toronto Declaration  
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Type Description Indicators 
 Active Neglect: intentional failure of a 

caregiver to fulfill their care-giving 
responsibilities. 

 Passive Neglect: unintentional failure of a 
caregiver to fulfill their care-giving 
responsibilities.  

 No regular medical appointments 

Self 
Neglect 

Although not a form of elder abuse, it is the 
person’s inability to provide for their own 
essential needs. 

 Unkempt appearance, inappropriate 
or dirty clothing, signs of infrequent 
bathing. 

 Living conditions unhealthy, 
dangerous and/or in disrepair. 

 Lack of social contact. 
 No regular medical appointments 

Institutional 
Abuse 

Any physical, sexual, psychological, financial 
abuse  or neglect occurring within a facility 
involving active victimization, withholding or 
denial of individual care needs, failure to 
respect individual’s rights, overmedication, 
misuse of chemical or physical restraints 
and/or failure to carry out reasonable requests. 

 Any or all of the above 

There is little is known about the prevalence of physical elder abuse — estimates are that about 50% of 
physical abuse of seniors occurs in a spousal relationship .  Often this is where there has been a history of 
domestic violence that has often gone on for 25 years or more.   Acts of abuse tend to escalate – a 
continuum from infantilizing and indignities to gross neglect to malicious assaults that lead to death. 

Prevalence 

Financial abuse of seniors has been called “the crime of the 21st Century.”  One out of 12 (8%) seniors in 
B.C. have been financially abused – losing an average of $20,000!  Women make up 92% of older adults 
who have experienced financial abuse.  
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Profiles – Victims and Abusers 
Abusers Victims 

ABUSERS may: 
• resent expectations to provide care or support; 
• be dependent on the senior for assistance, housing 

or money; 
• have substance abuse problems; 
• have a history of mental illness or emotional 

problems; or 
• just seem normal. 

VICTIMS may: 
• be socially isolated; 
• be under the control or influence of the abuser; 
• have some degree of physical impairment or 

incapability;       
• be physically frail, but mentally capable; 
• be widowed or living alone; or 
• not appear to be vulnerable in any way. 

 

Family Pressures and Financial Abuse2

Older adults with some money or equity in a house will often be pressured by family members for: 

 

• Emergency loans 
• Places to live when they are out of job 
• Help paying for higher education (university) 
• Assisting with major purchases (e.g. - a car) 
• Making down payments for a home 
• Co-signing or serving as guarantor for loans 
• Using house title as collateral 
• Taking out a ‘reverse mortgage’ to provide funds 
• Help avoiding bankruptcy (adult son/daughter) at the point of losing business, home 

Many of these family loans are undocumented, and the borrower may later claim it was a ‘gift.’  Luckily 
the law has a ‘legal presumption’ that these types of advancements from an older adult to an adult child 
are considered a loan rather than a gift, unless the adult child can show proof otherwise (e.g. – money was 
in a birthday card).  For advancements to a minor child (under 19 yrs.) the presumption is reversed, it is 
presumed to be a gift unless it can be shown to be a loan. 

Undocumented Loans 

 

Powers of attorney can be seen as part of the solution for an older adult who is unable to manage their 
funds, but they can also be part of the problem.  The most common form of financial elder abuse is a 
‘rogue’ power of attorney – these documents have been called “a license to steal.”  The attorney can 
literally bankrupt the older adult.   

Powers of Attorney & Joint Bank Accounts 

Similarly, setting up a joint bank account with someone may be seen as part of a solution, to help with 
banking chores and paying bills.  Or it may create another “a license to steal” – each signer on the account 
is entitled to 100% of the money at any time.    

As mentioned before,  there is a ‘legal presumption’  that an adult child put on a joint bank account of an 
older adult has been put on for convenience and is a ‘trustee’ for the older adult’s money (“resulting 
trust”) and not entitled to it themselves.   When the older adult dies, the money would be part of the 
                                                             

2 Adapted from: Charmaine Spencer, Diminishing Returns (1995) 
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estate, rather than automatically going to the adult child (most joint accounts have ‘right of survivorship’ 
– all of the remaining funds automatically the property of the surviving account holder).   

 
Responding to Abuse and Neglect  

The first consideration is always of course whether the older adult is in immediate danger – in which case 
911 should be called.   

Emergencies 

If it is not an emergency but the adult is being physically abused, neglected or is self-neglected, a referral 
may be made to a local Designated Agency(“DA”) under the Adult Guardianship Act.  The Health 
Authorities are all DA’s for their areas of the province.  Providence Health is the DA for Catholic hospitals 
in Vancouver.   Community Living BC is the DA for their residents.    The Public Guardian and Trustee 
can be contacted for an investigation and assessment if it is believed that the adult is incapable. 

Designated Agencies (DA’s) 

 
DA’s are legally mandated to look into reports of adult abuse and neglect that they receive or become 
aware of involving adults having difficulty managing their affairs.  DA’s can offer available and 
appropriate support and assistance.  They are required to report criminal offences against an adult to the 
police.  For adults who cannot get assistance on their own, DA’s can also use legal tools under the Adult 
Guardianship Act to protect the adult, which include 3 ways of gaining access (emergency access without 
a warrant) and restraining orders.  The DA can apply for civil no-contact and support orders.   
If the older adult is refusing support but is assessed by the PGT as mentally incapable of making this 
decision, the DA can apply to court for a Support and Assistance Plan.  This may include admission to a 
care facility, ‘services of PGT’ or restraining order, etc. 

CRNs are groups of local people and organizations who work together to ensure an appropriate and 
coordinated response to adult abuse, neglect and self-neglect in their community.   CRNs around the 
province are reaching out to their communities to establish a network of community agencies, local 
businesses and government agencies (DA’s), to provide help for adults experiencing or at risk of 
experiencing abuse, neglect and self-neglect. 

Community Response Networks (CRN’s) 

Victim Service Workers offer victims of crime practical support and information.  They assist victims and 
those supporting them to obtain info about status of police investigation or other criminal justice process.  
They can communicate information about the particular needs or vulnerabilities of an older adult to 
police or Crown Counsel.   

Victim Services Worker (community and police based) 

BCCEAS provides education and workshops on financial literacy and elder abuse prevention, along with 
more general information about abuse and neglect of seniors.  It operates the Seniors Abuse and 
Information Line (SAIL) Telephone 7 days/wk, 8 AM-8PM.   A legal advocate with BCCEAS assists with 
income security programs, residential tenancy matters, and debt issues for older adults.   The lawyers of 
BCCEAS’s Elder Law Clinic provide advice and representation on elder abuse, capacity and guardianship 
issues, residential care facility issues, and age discrimination.   Their Victim Services Program provides 
information, support and referrals fo adults 50+ who are victims of abuse.    

BC Centre for Elder Advocacy and Support (BCCEAS) 

A safety plan for an older adult may include a change to an element of their environment or their 
relationship which could result in the elimination of the role of the abuser or context of the abuse.  

Safety Plan 
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Consider: 
• Home visits, telephone contact, contact with other family and friends, regular 

appointments 
• Secure assets (e.g. hide emergency money somewhere outside home.) 
• Give copies of important documents and keys to trusted friends or family members 
• Plan escape by packing a bag of extra clothing, medicine and personal aids (glasses, 

hearing aids) 
• Keep phone numbers of friends, relatives, shelters or other trusted individuals handy. 

 

There are some obvious responses to financial abuse and the older adult is capable – for a rogue power of 
attorney, the power of attorney can be revoked, and another attorney appointed in their place.   A joint 
bank account can be closed.    Theft can be reported to the police.  Vancouver and New Westminster police 
have special elder abuse units. 

Responding to Financial Abuse 

For someone who is competent, but still needs help to carry out certain tasks such as signing documents 
or handling banking, you might consider the following options: 

Managing Finances – Capable Adult 

• a family member, friend or trusted other may become the person’s Representative 
under a section 7 Representation Agreement with routine financial management 
powers; 

• a family member, friend or trusted other may become the person’s Attorney under an 
Enduring Power of Attorney; 

• for uncomplicated financial situations, a family member, friend or trusted other may 
become the person’s ‘pension trustee’ -  a pension trustee can manage monies paid 
through OAS/GIS/CPP only (NOTE –an agency or organization can become pension 
trustee) ; 

• local financial agencies and institutions, trust companies or accounting or law firms 
may provide advice and assistance; 

• a customer service representative at the person’s bank or financial institution may be 
consulted with to see what assistance they may be able to provide (i.e., telephone 
banking, direct deposits); and, 

• other local community support services such as Seniors Tax Clinics and Credit 
Counseling Service [www.nomoredebts.org]. 

NOTE – even if a person is not capable of managing their own finances, they still may be legally capable 
of granting a section 7 Representation Agreement with routine financial management powers to someone 
else.  Refer to section 8 the Representation Agreement Act for the test for capacity [www.bclaws.ca]. 
NOTE – The federal Income Security Programs can look into misappropriation and theft of 
OAS/GIS/CPP monies (including stopping or redirecting payment of benefits). 

For abuse of a power of attorney or representation agreement, referrals can be made to Assessment and 
Investigation Services (AIS) at the PGT.  If the incapable adult’s assets are at risk, the PGT can freeze 
assets until it is clearer what the adult’s situation is, and can conduct an investigation.  The PGT may take 
over the older adult’s finances (‘public committee’) if no one else available or a concerned family member 
or friend may be appointed ‘private committee’ by a court order. 

Managing Finances – Incapable Adult 

Acknowledge - Suspicion of abuse may develop over time. Accumulate/document evidence. 
What to Do in Abuse Situations 

Barriers - Fear of retaliation, withdrawal of caregiver support and breach of confidentiality 
Urgency - Assess immediate needs and potential risk of physical harm. 
Screen - Assess person’s physical, emotional and mental capacity to help themselves. 
Empower - Inform person of their rights, resources and assist with establishing a safety plan. 
Refer - Offer support or consultation from other resources – CRN, BCCEAS, DA’s, etc. 



 

 

 

Seniors Housing Options Grid – Seniors Services Society 

INDEPENDENT LIVING 
93% of BC’s seniors will live out their lives in an independent living arrangement. This housing classification includes living 
independently, in a supportive housing or in assisted living. Most independent living arrangements for the purposes of 
consumer protection are covered under the Residential Tenancy Act (RTA) or your tenancy agreement. Assisted Living facilities 
must be registered with the Assisted Living Registrar. 

 RESIDENTIAL CARE 
7% of BC’s seniors will require the 24hour/day 
care services of licensed care facilities governed 
by the Community Care Facility Act. 

INDEPENDENT HOUSING SUPPORTIVE HOUSING ASSISTED LIVING  RESIDENTIAL CARE 

Housing where there usually are no on-site 
supports, in which case services may be 
delivered to your home. 
 
Some Subsidized Independent Housing 
buildings may include intermittent supports 
such as: 
• Meals 
• Social and recreational activities 

Housing with a combination of on-site 
support services. 

 
Services may include: 
• Housing keeping 
• Emergency response 
• Meals 

 
NOTE - There are very few public 
supportive housing units, access to 
those units are through referral from 
your local health authority. 

Provides housing, hospitality and 
personalized assistance services for 
adults who can live independently, but 
require regular assistance with daily 
activities. 

 
Services may include: 
• Help with bathing, grooming, dressing 

and mobility 
• Meals 
• Housekeeping, laundry 
• social and recreational opportunities 

 Residential care is for people who need 24-hour 
professional nursing care and can no longer be 
supported in their own homes. 
 
Services may Include: 
• assistance with meals 
• medication supervision 
• personal assistance with daily activities 
• a planned program of social and recreational 

activities 
• respite 

Public Private Private Public Private  Public Private 

OPTIONS 
INCLUDE: 
Rental housing: 
• subsidized rent 

geared to income 
or low fixed rent 

OPTIONS 
INCLUDE: 
Rental housing: 
• private market rental 
• private market rental 

geared to older 
tenants 

• co-ops 
• single room 

occupancy hotel’s 
(SRO). 

Purchased housing 
• Strata-titled 

retirement 
communities, equity 
co-ops and co-
housing, life lease. 

No referral required. Rates 
vary, rent portion may qualify for 
SAFER 

 
INCLUDES: 

 
Congregate Style 

Larger scale apartment style 
 
Abbeyfield Style 

Smaller scale housing option. 
Usually 8-10 seniors living together 
in a home with their own bedroom 
and ensuite bathroom, shared 
meals and congregate areas. 

Requires referral 
through your local 
health unit. Cost is 
70% of after tax 
income. 

To apply contact 
the building 
directly. 

Rates vary from 
$1400-6000/m. 

 
May contain 
some publicly 
funded units. 

 Clients with the highest need 
and urgency have priority for 
the first available, appropriate 
bed, as determined by BC’s 
Residential Access Policy. 
 
Requires referral through 
your local health unit. R          

May provide all 
levels of care 
including 
residential care. 

 
To apply 
contact the 
building 
directly. 

Rates vary from 
$3500- 6000/m. 



 

 

 



 

 

Resources Toolkit – Seniors Advocacy 
1. 411 Seniors Centre Information & Referral Support 

http://411seniors.bc.ca/?page_id=16 
This website contains information on advocacy services for seniors. 

2. American Bar Association –  
o Why Am I Left in the Waiting Room – Understanding the 4 C’s of Elder Law Ethics [a useful discussion of 

how legal workers need to meet with the older client alone if possible] 
o ABA Handbook - Assessment of Older Adults with Diminished Capacity  [useful handbook on how to 

assess legal capacity] 
3. Alzheimer Society http://www.alzheimer.ca 
4. Assisted Living Registry  

o Assisted Living Complaints [useful webpage summarizing complaining about  
o Assisted Living Substantiated Complaints : 

 by community  
 by health authority. 

o Find Assisted Living – by community 
5. Attorney General – Incapacity Planning - webpage has downloadable pdf forms for basic Enduring Power of 

Attorney, and s. 7 & s. 9 Representation Agreements  
6. BC Centre for Elder Advocacy and Support (BCCEAS) http://bcceas.ca/  

o 

BCCEAS services include a legal advocacy 
program, elder law clinic, victim advocacy program, education and outreach. 

Recognizing and Responding to Abuse and Neglect [a useful reference chart for identifying  and 
responding to elder abuse – including interview strategy, possible interventions, safety plan and help 
numbers] 

o List of Acronyms – various acronyms we use in seniors advocacy – one pager 
o Seniors Benefits and Programs  [summary of federal, provincial and municipal benefits and programs for 

seniors] 
7. BC Community Response Networks - BC Community Response Networks 

o CRN by Community 
8. BC Housing BC Housing Registry  

• Senior Housing Programs: 
o Home Adaptations For Independence 
o Shelter Aid For Elderly Renters (SAFER) 
o Assisted Living 
o Seniors' Supportive Housing 
o Seniors' Rental Housing 
o Subsidized Housing 
o Complaint Form 

9. BC Human Rights Tribunal Guides and Information Sheets 
10. BC Human Rights Coalition – Pamphlets, Manuals and other Online Educational Resources 
11. BC Law Institute –  

o Assisted Living Reform Project 
o Rationalizing and Harmonization of BC Common-Law Tests of Capacity 
o 

12. BC Ombudsperson – Seniors Care Investigation 
Undue Influence Guide 

o Best of Care – part 1 
o Best of Care – part 2 
o FACT Sheet 
o Home and Community Care Backgrounder 
o Home Support Backgrounder 
o Assisted Living Backgrounder 
o Residential Care Backgrounder 
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o No Longer Your Decision – a review of the process for appointing the PGT to manage the financial affairs 
of incapable adults 

13. Benefits Finder  Canada Benefits [an online survey tool - develops a customized list of federal and provincial 
programs based on the answers .   It puts together useful pages setting out the various benefits programs, both 
federal and provincial.  The sections of the benefits include links to the application forms] 

14. Canada Revenue Agency  Canada Revenue Agency - Seniors [a webpage that sets out information about income 
taxes for older adults, about non-resident seniors, and about other taxes and savings programs for seniors 
(RRSPs at 71; RRIFs, etc.)]  

15. Canadian Association of Gerontology Canadian Association of Gerontology 
16. Canadian Centre for Elder Law A Practical Guide to Elder Abuse and Neglect Law in Canada 
17. Canadian Centre for Policy Alternatives – Fact Sheet Series (developed for use in last election, but a useful 

summary of issues) 
o BC Seniors Fact Sheet - Health Care 
o BC Seniors Fact Sheet - Housing 
o BC Seniors Fact Sheet- Social Support 

18. Council of Senior Citizens Organizations http://www.coscobc.ca 
Cosco is an umbrella organization seniors' organizations and individual associate members. It advocates for 
seniors at all government levels. It is the largest federation of seniors' organizations in the province. 

19. Designated Authorities [responders for elder abuse] : 
o Vancouver Coastal Health Authority[Vancouver, the North Shore, Richmond and Coast Garibaldi] 
o Vancouver Island Health Authority [Vancouver Island and the Gulf Islands] 
o Fraser Health Authority[ Burnaby to Hope inclusive] 
o Interior Health Authority [Thompson Cariboo Shuswap, Okanagan, East Kootenay and Kootenay 

Boundary, including Williams Lake and south to Hope] 
o Northern Health Authority [Quesnel and all areas north, east and west] 
o Community Living BC [Designated Agency for all individuals with a developmental disability who are 

eligible for CLBC Services]  
20. Determining OAS/GIS Eligibility – Determining OAs/GIS Eligibility for people who came to Canada as adults [a 

useful tool to find out if someone will be eligible to apply for OAS/GIS when they turn 65] 
21. Employment and Assistance Appeals Tribunal http://www.gov.bc.ca/eaat/ 

o Guide to Employment and Assistance [general information about applying for social assistance in BC] 
22. Government of BC  

o Residents Bill of Rights 
o BC Seniors Guide -  BC Seniors Guide [also available in French, Chinese and Punjabi] 
o Income Security Programs [a page summarizing federal and provincial benefits available to seniors – 

including OAS/CPP/EI; Allowance; Veterans Affairs; Seniors Supplement, Social Assistance – with links – 
Seniors Guide is available in pdf in French, Chinese and Punjabi]  

o BC Seniors Policy Handbook - Seniors Policy Handbook  
23. Government of Canada Elder Abuse and Awareness 

o 
o 

What is Abuse of Older Adults? (PDF) 

o 
Types of Abuse and Neglect (PDF) 

o 
Abuse of Older Adults: Signs and Effects (PDF) 

o 
Why Does Abuse Happen in Later Life? (PDF) 
Help is Available (PDF) 

o Pension Trustee Agreement Form – for an individual 
o Pension Trustee Agreement Form – for an agency or organization 

24. Law Students Legal Advice Program Manual –  
o Chapter 15 - Adult Guardianship 
o Chapter 16 – Wills and Estates 

25. Legal Services Society : 
o Getting-Help-from-the-Police-or-RCMP 
o Protection-Orders 
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o Safety-Planning-for-Your-Client 
26. Ministry of Health –  

o Choosing a Care Facility or Home (PDF) 
o Home & Community Care -  A Guide to Your Care 
o My Voice - advance planning workbook including Enduring Power of Attorney, Representation 

Agreements and Advance Directives  
27. Ministry of Justice - Eliminating Mandatory Retirement 

 Want to Work Past 65?  (English – also available in Now You Can Choose! Chinese & Punjabi) 
 Information Bulletin 
 Age Discrimination - English, Chinese, Punjabi 

28. National Initiative for the Care of The Elderly An organization that supports networking and knowledge 
transfer regarding care of older adults.  Includes a resource library, tools for addressing Care Giving; Dementia 
Care; Elder Abuse; End-Of-Life Issues; Financial Literacy; Law & Aging; and, Mental Health.

o 
  

Pocket Tools – pocket size versions of the tools that can be ordered. 
o Engaged Services for Seniors Advocates – tools include a charting sheet tool for documenting elder 

abuse 
29. Nidus – Nidus Personal Planning Resource Centre and Registry - website has various fact sheets on Enduring 

Power of Attorney, Representation Agreements, Advance Directives,  roles & responsibilities, revoking & 
resignation 

30. OAS Clawback Calculator  [ a useful tool to find out amount of OAS entitlement based on total income]  
http://www.retirementadvisor.ca/retadv/apps/clawback/clawback.jsp 

31. Patient Care Quality Review Board Patient Care Quality Review Board 
o How to Request a Review 
o 

32. People’s Law School –  
PCQRB Review Form 

o Learning About the Law – Elder Law Section 
o When I’m 64 – Benefits [a good free plain language summary of federal and provincial benefits available 

to seniors – including OAS/CPP/EI]  
o When I’m 64 – Controlling Your Affairs – booklet on advance planning - Wills, Enduring Power of 

Attorney and Representation Agreements 
o When I’m 64 – Services – booklet on health care, housing, transportation, and recreation resources 
o  Power of Attorney – preparing an Enduring Power of Attorney 
o Writing Your Will – preparing a Last Will and Testament 
o A Death In Your Family – practical steps to take (also a ClickLaw ‘wikibook’) 
o Being an Executor– what’s involved, what steps to take 

33. PovNet Seniors and Elders Resources - http://www.povnet.org/issues/seniors-elders 
34. Provincial Health Services Authority  

1.  PHSA - Find a Patient Care Quality Office 
2. Find a Care Facility Licensing Office 

35. Public Guardian and Trustee: Public Guardian & Trustee - Adult Services 
o PGT - Assessment and Intervention Referral Form - e-version [form to request assessment and possible 

intervention by the PGT in an abuse situation] 
o Guidelines for Issuing a Certificate of Incapability under the Patients Property Act [the table at pages 18-

19 of this guidebook, entitled “Options to Consider in Abuse and Neglect Situations” is a very good 
summary of possible responses when someone has difficulty managing their affairs]  

o Protecting Adults From Abuse, Neglect and Self Neglect [summary of Adult Guardianship, role of DA’s, 
CRN, PGT - also available in Chinese (simplified and traditional), Punjabi, Spanish and Vietnamese] 

o How You Can Help -  a booklet setting out the options that can be used to help adults who cannot 
manage their financial and legal affairs on their own. 

o It’s Your Choice - Personal Planning Tool” - good plain language planning booklet – Enduring Power of 
Attorney, Representation Agreements, Advance Directives. 

36. Re:Act Capability and Consent Tool - http://vch.eduhealth.ca/PDFs/IB/IB.100.C33.pdf 
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http://www.health.gov.bc.ca/ccf/licensing_offices.html�
http://www.trustee.bc.ca/services/adult/index.html�
http://www.trustee.bc.ca/pdfs/STA/AIS_Referral_Form_Electronic_Spring%202012%20%283%29.pdf�
http://www.trustee.bc.ca/pdfs/STA/Guidelines_for_issuing_Cert_incapability_Fall_2011_FINAL.pdf�
http://www.trustee.bc.ca/pdfs/Adult%20Guardianship/Protecting_adults_from_abuse_neglect_and_self_neglect_Feb%20%202012_FINAL.pdf�
http://www.trustee.bc.ca/pdfs/Adult%20Guardianship/How%20You%20Can%20Help.pdf�
http://www.trustee.bc.ca/pdfs/STA/It%27s_Your_Choice-Personal_Planning_Tools%20Mar%202012.pdf�
http://vch.eduhealth.ca/PDFs/IB/IB.100.C33.pdf�


 

 

37. RCMP – “E” (BC) Division  
o Match Location & RCMP Detachment 
o Detachment Contact Info 
o Integrated First Nations Unit 
o RCMP Victim Services 

38. Senior Living Magazine This monthly magazine for seniors is distributed throughout Vancouver and the Lower 
Mainland, in Victoria and across Vancouver Island 

o Aging-in-Place Resources 
o Senior Living Housing Directory 
o To Move or Not To Move 

39. Seniors BC Seniors BC 
• Together to Reduce Elder Abuse Strategy Fact Sheets[also available in Traditional Chinese and Punjabi]: 
o Responding to Elder Abuse: Resources (PDF) 
o Financial Abuse: Protecting British Columbia’s Seniors (PDF) 
o Are You Dating? Older Adults and Healthy Relationships (PDF) 
o How to Tell Someone You Are Being Abused: Starting the Conversation (PDF) 

40. Seniors Canada Seniors Canada 
41. Seniors Services Society 

o 
Seniors Services Society  

Housing Directory 
o Seniors Housing Options Grid [a useful summary in chart form of the various types of seniors housing in 

BC]  
42. Service Canada – Services for Seniors 

o Rate Card – Income Security Programs 
o Table of Amounts – OAS/GIS/Allowances 
o Table of Amounts – CPP/Death Benefit/Disability/Survivor/Children 
o International Benefits - Phone: 1-613-957-1954 Fax: 1-613-952-8901  Toll free: 1-800-454-8731  TTY- 1-

800-255-4786 
o Veterans – Income Assistance Programs  

43. Simon Fraser University - SFU Gerontology Research Centre 
44. Social Security Tribunal Social Security Tribunal  [Appeals of denial of OAS, CPP or EI go to the new Social 

Security Tribunal (SST)] 
o EI jurisprudence library [over 60 years of  CUBs (Canadian Umpire Benefits decisions), Federal Court and 

Supreme Court decisions on EI issues] 
o Pension Appeals Board Decisions [searchable database of decisions of the former appeals board for 

CPP/OAS matters] 
45. The Care Guide The Care Guide 
46. United Way – 2011 United Way Seniors Vulnerability Community Profiles and Discussion Papers  

o United Way - Seniors Vulnerability Report - 2011 
o Seniors Vulnerability Community Profiles and Discussion Papers 

47. Vancouver Sun – Independently Healthy [special publication on BC seniors’ housing and care needs 
48. Veterans Affairs http://www.veterans.gc.ca/eng/services 
49. Victim Services Victim Services -  www.pssg.gov.bc.ca/victimservices 

o Victim Services Directory  [a list of all victim services in BC] 
 
 

http://bc.cb.rcmp-grc.gc.ca/ViewPage.action?siteNodeId=523&languageId=1&contentId=7337�
http://bc.cb.rcmp-grc.gc.ca/ViewPage.action?siteNodeId=27&languageId=1&contentId=-1�
http://ifnu.ca/ViewPage.action;jsessionid=F0C0CBFF7662A66324CCDA4A7B685B43?siteNodeId=681&languageId=1&contentId=-1�
http://bc.cb.rcmp-grc.gc.ca/ViewPage.action?siteNodeId=154&languageId=1&contentId=3987�
http://www.seniorlivingmag.com/aging-in-place�
http://www.seniorlivingmag.com/housingdirectory�
http://www.seniorlivingmag.com/bookstore/to-move-or-not-to-move�
http://www.seniorsbc.ca/�
http://www2.gov.bc.ca/assets/gov/topic/2038E757D68E49D5DC8C3CD0061E8E1B/pdf/responding_to_elder_abuse_fact_sheet.pdf�
http://www2.gov.bc.ca/assets/gov/topic/2038E757D68E49D5DC8C3CD0061E8E1B/pdf/financial_abuse_fact_sheet.pdf�
http://www2.gov.bc.ca/assets/gov/topic/2038E757D68E49D5DC8C3CD0061E8E1B/pdf/are_you_dating_fact_sheet.pdf�
http://www2.gov.bc.ca/assets/gov/topic/2038E757D68E49D5DC8C3CD0061E8E1B/pdf/how_to_tell_someone_you_are_being_abused_fact_sheet.pdf�
http://www.seniors.gc.ca/eng/sb/ie/bc.php�
http://seniorsservicessociety.ca/�
http://seniorsservicessociety.ca/hhousingdirectory.htm�
http://seniorsservicessociety.ca/_Library/docs/housing_grid_2007_letter_size.pdf�
http://www.servicecanada.gc.ca/eng/audiences/seniors/index.shtml�
http://www.servicecanada.gc.ca/eng/isp/statistics/rates/julsep13.shtml�
http://www.servicecanada.gc.ca/eng/isp/oas/tabrates/tabmain.shtml�
http://www.servicecanada.gc.ca/eng/isp/pub/factsheets/rates.shtml�
http://www.servicecanada.gc.ca/eng/sc/isp/internationalbenefits.shtml�
http://www.servicecanada.gc.ca/eng/audiences/veterans/benefits.shtml�
http://www.sfu.ca/grc/�
http://www.canada.gc.ca/sst-tss/home-accueil-eng.html�
http://www.ei.gc.ca/eng/library/searchxt.shtml�
http://www.pab-cap.gc.ca/deci-eng.cfm�
http://www.thecareguide.com/site/welcome�
http://www.theprovince.com/pdf/uw_2011_seniors_vulnerability_report_low-rez__final.pdf�
http://www.uwlm.ca/node/1259�
http://www2.gov.bc.ca/assets/gov/topic/8895BFFCE8867DFE05C839A374E83531/pdf/independently_healthy.pdf�
http://www.veterans.gc.ca/eng/services�
http://www.pssg.gov.bc.ca/victimservices�
http://www.pssg.gov.bc.ca/victimservices/directory/docs/victim-service-directory.pdf�
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Seniors Issues for 

Legal Advocates

BC Law Foundation 

Provincial Training 
Conference

October 8 , 2013 Working with seniors, elder law issues, resources.

BCCEAS

BC Centre for Elder Advocacy and Support (BCCEAS) is 
b d d ll

2

based in Vancouver, provides services provincially:

Seniors Abuse and Information Line (SAIL)

Victim Services

 Legal Services

Outreach
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SAIL Line

 First contact point into BCCEAS

3

p

 8am-8pm – 7 days/week

 604-437-1940 and toll free 1-866-437-1940

 TTY 604-428-3359, toll free 1-855-306-1443

 Language interpretation

Agenda

1. Intro to Older Adults
 Practice Tips

5. Seniors Housing
 Independent Living, Assisted 

Living  Care Homes  etc

4

 Ethical Issues

2. Ageism
 Resource allocation
 Health Care

3. Seniors & Discrimination
 Age Discrimination
 Exceptions

Living, Care Homes, etc.
 Complaints

6. Dementia & Capacity
 Dementia
 Assessing capacity

7. Advance Planning
 Health Care Consent
 EPOA  RA  AD

4. Income Programs
 OAS/GIS/CPP
 EI & Seniors
 Provincial programs
 Appeals

 EPOAs, RAs, AD

8. Elder Abuse & Neglect
 Forms of abuse
 Responding

9. Resources
 PLE Materials
 Websites
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About Older Adults, Vulnerability, Barriers to Justice, Practice 
Tips, Elder Law Ethics

1. Working With Older Adults5

October 8, 2013Legal Advocate Training Conference

Describing Older Adults
6

 In general the elderly poor are older, widowed, 
living alone, and female (to be old, female and 
poor is “triple jeopardy.”)  

 There are also many racial disparities in the elderly 
poor. 

 Older adults are often economically vulnerable 
because their cost of care may exceed their income. 

October 8, 2013Legal Advocate Training Conference
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Reasons for Inequality

 Often an accumulation of 
disadvantages over lifetime, race and 

7

disadvantages over lifetime, race and 
gender differences, and structural 
issues

 Structural Issues (Special Senate 
Committee on Aging):
 Many seniors can’t understand the 

complex programscomplex programs
 Others are penalized due to 

interactions between federal and 
provincial programs

October 8, 2013Legal Advocate Training Conference

Vulnerability

Three main risk factors that contribute to vulnerability in 
older adults  

8

older adults: 

Health Status 

Cognitive Ability 

Social Network

The oldest adults (85+) have greatest vulnerabilities to The oldest adults (85+) have greatest vulnerabilities to 
exploitation by institutions and individuals due to the 
worsening of health and cognitive abilities and the 
reduction in social support over time

October 8, 2013Legal Advocate Training Conference
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Barriers to Justice

Older adult accessing justice face various barriers:
 May be unaware of their rights  especially in area of 

9

 May be unaware of their rights, especially in area of 
rights of residents of seniors housing;

 Many areas are complex – thick statutes
 Physical barriers, lack of accessible transportation or 

services;
 Those living in care homes – the staff (who may be the 

problem) may be only link to outside world;
 Fixed income and limited coverage by BC legal aid;
 Court proceedings often lengthy
 Not a strong ‘elder law’ bar 

October 8, 2013Legal Advocate Training Conference

Ongoing Relationship

 Like many low income people, seniors are often 
dependent on someone else for the necessities of life

10

dependent on someone else for the necessities of life
 If a legal process pits them against their service 

provider or family member – they will be reluctant file 
complaints – as they must continue to use service 
provider into the future or want ‘peace in the family’ 

 Advocates may face challenges forcefully putting 
forward a legal claimforward a legal claim

 Many charitable and religious providers expect 
recipients of their beneficence to be grateful and not 
bite the hand that feeds – can be worst opponents

October 8, 2013Legal Advocate Training Conference
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Practice Tips11

Working with the Older Adult Client

Practice Tips

October 8, 2013Legal Advocate Training Conference

Interviewing

 A thorough initial interview is fundamental to the 

12

development of a plan for effective advocacy.

 For example, the information gleaned from a 
thorough interview allows the legal advocate to 
assess any financial or housing choices in terms of 
that client’s likely future.  

 Medical information including medical history may 
be important. (e.g. – capacity assessments)

October 8, 2013Legal Advocate Training Conference
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Interview Tips

PRACTICAL CONCERNS:

13

 Early morning vs ‘sundown effect’

House calls

Good, indirect lighting

Some elderly are suspicious of lawyers and other 
legal providers

Some elderly may be confused or paranoid which 
may be the direct result of medication

October 8, 2013Legal Advocate Training Conference

Challenges of Older Clients

Legal advocates must be cognizant of 
the stress of working with elderl  clients 

14

the stress of working with elderly clients 
who, perhaps more than others, may:

 fear their own mortality

 feel anger, or 

 regret their experiences and 
behavior

 regret the behaviour of their 
children.

October 8, 2013Legal Advocate Training Conference
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Time

 Timely access is important to older adults with 

15

y p
precarious or deteriorating health

 Procedural processes that result in delays can work to 
systemically disadvantage older adults and may 
effectively negate their rights, including lengthy 
reviews or appealspp

 On the other hand, many seniors are systemically 
disadvantaged by the short time frames in areas such 
as RTA evictions (5 day grace period, 48 hr OOP)

October 8, 2013Legal Advocate Training Conference

Death – the other ‘D’ word

 Death can make an elderly person’s problem moot.

16

 Death can make an elderly person s problem moot.

 So it is urgent to get to elderly clients cases – don’t 
let them be ‘dog files.’

 Older adult or their concerned friend/family 
member who seeks legal assistance usually need member who seeks legal assistance usually need 
help now, not in the distance future or when it is 
convenient for the legal worker.

October 8, 2013Legal Advocate Training Conference
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Ethical Issues

Client ID

17 Ethical Issues

4C’s of 
Elder Law 

Ethics

Conflict of 
Interest

Capacity

Confid-
entiality

Understanding the Four C’s
18

This pamphlet explains to ‘friends’ and relatives This pamphlet explains to friends  and relatives 
why a legal worker needs to meet with a client 
alone if at all possible to properly address the 
four C’s:

1. Client ID (who is the client – what are 
instructions)

2 C nfli t  f Int t ( l   li t if 2. Conflicts of Interest (only one client if 
possible)

3. Confidentiality (and protection of 
privilege)

4. Competency (assessing capacity)
October 8, 2013Legal Advocate Training Conference
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Ageism

How we stereotype and discriminate against older people because of age.

19

Report on Ageism – Fall, 2012

From International Federation on Aging (IFA)
 "While we' e been combating race and gender  in 

20

 While we ve been combating race and gender, in 
terms of equality issues, the new player on the 
scene is ageism," says Jane Barratt, secretary 
general of the IFA. 

 "It's something we talk about indirectly but until it 
actually starts affecting us, I don't think we pay y g , p y
much attention to it.“

 Ageism a 'pervasive and sinister' plague in Canada, 
experts say
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Ageism and Scarce Resources

 Ageism and age discrimination are often harder to address 
than other forms of discrimination as older adults’ needs easily 

21

than other forms of discrimination as older adults  needs easily 
become subsumed to the needs of other age groups or to the 
administrative needs for efficiency or cost cutting.

 Given pressure for scarce resources and given similar need, the 
fact that one is older often becomes the justification for not 
receiving a benefit or service or not being treated as a 
sufficiently high priority.sufficiently high priority.

 In any cost-benefit analysis based on remaining years or future 
productivity, older adults are always at a disadvantage.

[Law Commission of Ontario]

Ageism and Health Care

 Absence of services for 
older adults

 Less treatment for mental 
health issues (15% of 

22

older adults

 Age based decision making 
in health (“age rationing”)

 Making decisions about the 
quality of older people’s 
lives

mental health care, 
compared to 80% for 20-
64)

 Forced decisions
 Gender bias – more 

radical mastectomies, less 
reconstructive surgery

 Paternalism

 Omission from clinical trials

reconstructive surgery
 Over medication [anxiety 

meds double over 65, 
hypnotic medication use 
more than triples]

Note - 40% of all emergency department visits by older adults are medication related
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Discrimination in employment, some exceptions

Seniors and Discrimination23

October 8, 2013Legal Advocate Training Conference

Age Discrimination in Canada

The most commonly named forms of age 

f

24

discrimination faced by seniors in Canada were: 

 treating them as if they're invisible (41 per cent); 

acting as if they have nothing to contribute (38 acting as if they have nothing to contribute (38 
per cent); and 

assuming they're incompetent (27 per cent).
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Employment

 An employer cannot refuse to interview, hire, 
promote or decide to fire an employee because of 

25

promote or decide to fire an employee because of 
their age (19 and over).

 An employer cannot make age an issue or advertise 
for a certain age when hiring. An ad must not say 
“young people wanted.” 

 An employer cannot refuse an older applicant p y pp
because “the job requires a lot of energy and 
enthusiasm and the company is looking for someone 
with career potential.”

October 8, 2013Legal Advocate Training Conference

Employer Questions re Age
26

 During the hiring process, an employer cannot ask 
anything that could reveal age. 

 An employer can ask someone if they are of legal 
working age

 After hiring, an employer might legitimately need to 
know the employee’s age for a purpose like 
enrolment in a pension or benefits plan.

October 8, 2013Legal Advocate Training Conference
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Allowable Age Distinction

Jobs with Age Limits
Th   b   j b  i h  

27

 There may be some jobs with age 
limits because of the duties or needs 
of work or because of safety issues 
or dangers. 

 These true demands of a job are 
called “bona fide occupational 
requirements.” 

 The employer must be able to show 
that the reasons for the age limits are 
acceptable under the Code.

October 8, 2013Legal Advocate Training Conference

Russell Shellard – 63 year 
old firefighter from 

Chilliwack fighting forced 
retirement

Age Distinctions

Pension and Insurance Benefits

28

Pension plans can make distinctions based on age. 

 They can set early and standard retirement ages, 
but cannot force an employee to retire. 

 It is argued these age distinctions allow programs 
to keep operating. 

 Group or employee insurance plans, whether self-
funded by employers or provided by a third 
party, can also make distinctions based on age. 
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Federal and Provincial Programs, issues arising, recons and appeals

3. Seniors’ Income Programs29

October 8, 2013Legal Advocate Training Conference

Economic Security

 Overall, today’s seniors, while not affluent, are 
financially secure – OAS/GIS; CPP; SAFER

30

financially secure OAS/GIS; CPP; SAFER.
 But there are vulnerable groups:

Recent immigrants
Unattached older adults (single, widowed, divorced 

or separated);
Aboriginal seniorsAboriginal seniors
 Those with <10 yrs. in the labour force
 Those who worked in ‘precarious’ work their 

working life – no pension, little or no savings

October 8, 2013Legal Advocate Training Conference
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Federal Programs31 Federal Programs

October 8, 2013Legal Advocate Training Conference

OAS & CPP
32

OAS CPP

 Based on your years of 
residency in Canada

 Goes to everyone
 But income tested
 About 14% of prior 

 Based on your years of 
working in Canada

 Only goes to those who 
contributed

 Not income testedp
earnings

 Taxable income (GIS is 
not taxable)

 About 25% of prior 
earnings

 Taxable income

October 8, 2013Legal Advocate Training Conference
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Old Age Security – OAS 

 OAS is the foundation or “basic building block of 
Canada’s retirement income s stem” CCPA

33

Canada’s retirement income system” - CCPA

 A flat rate monthly benefit that goes to everyone at 
age 65, provided they meet certain residency 
requirements – you don’t have to stop working. 

 Older adults build on that foundation, saving for 
their retirement with benefits from the Canada 
Pension Plan, a workplace pension if they’re lucky 
enough to have one, and private savings.

October 8, 2013Legal Advocate Training Conference

Three Eligibility Factors

Three factors determine if you can receive the Old Age 
Security pension

34

Security pension:

1. your age,
2. your legal status, and
3. the number of years you have lived in Canada:

Minimum 10 years after 18 yrs old 

40  ft  18 ld f  f ll t40 years after 18 yrs old for full amount

 Pro-rated amounts between 10-40 yrs –

10 =1/4      20 = 1/2   30 = 3/4    

October 8, 2013Legal Advocate Training Conference
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Residence Requirement

 Even if you don’t meet the residency requirement, 
o  ma  still q alif  for a pension since Canada 

35

you may still qualify for a pension since Canada 
has social security agreements with many countries. 

 If you have lived in one of these countries or 
contributed to its social security system, you may 
qualify for a pension from that country, from 
Canada or from both countries.

October 8, 2013Legal Advocate Training Conference

Documentation

 If the older adult was not born in Canada or has 
not lived continuously in Canada since age 18  they 

36

not lived continuously in Canada since age 18, they 
must submit proof of legal status in Canada such as 
citizenship or immigration papers.

 Also, they must submit a statement of all the dates 
they arrived in Canada and departed Canada 
from age 18 to present. 

 They may be asked to provide documents to 
substantiate this – a lot of an advocate’s time can 
be spent collecting/organizing this info 

October 8, 2013Legal Advocate Training Conference
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Late Applications

 Older adults should apply for OAS six months 
before  the   t rn  65  or when the  recei e an OAS 

37

before  they  turn  65, or when they receive an OAS 
Application form.

 Late applicants of the OAS as well as the GIS and 
Allowance may receive retroactive payments. 

 Retroactive OAS, GIS and Allowance payments may 
be made for up to 11 months, plus the month in 
which they receive the application, provided all 
conditions of eligibility are met.

October 8, 2013Legal Advocate Training Conference

OAS Outside Canada?

Usually, your pension payment can be sent while 
you’re outside the country if:

38

you re outside the country if:
 you lived in Canada for at least 20 years since age 

18; or
 you lived or worked in a country that has a social 

security agreement with Canada and you meet the 20-
year residence requirement under the provisions of that 
agreementagreement.

 If you do not meet either of the requirements, your 
payment can only be sent to you for the month that 
you leave, and for six months after that.

October 8, 2013Legal Advocate Training Conference
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Guaranteed Income Supplement

 GIS is an income-tested benefit payable to low 
income pensioners who are getting OAS the less 

39

income pensioners who are getting OAS - the less 
income, the more GIS you can get. 

 You must apply to receive GIS – then it will renew 
each year assuming you file your IT return. 

 In 2011, 34% of all OAS beneficiaries received 
some GIS. 

October 8, 2013Legal Advocate Training Conference

Guaranteed Income Supplement

 There are different GIS rates for singles and 
spo ses in a co ple  depending on famil  income  

40

spouses in a couple, depending on family income. 

 The maximum benefit in the first quarter of 2012 
for the spouse of an OAS pensioner is $485.61 a 
month. 

 The maximum GIS for a single individual is $732.36 
a month. 

October 8, 2013Legal Advocate Training Conference
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Canada Pension Plan

 A retiree who has worked and contributed to the 
Canada Pension Plan (CPP) can recei e a pension 

41

Canada Pension Plan (CPP) can receive a pension 
from the Canadian government. 

 It is a pension plan, similar to private pension plans

 It is an extra benefit, in addition to the OAS. 

 CPP retirement benefits may begin as early as age 
60 – with a reduction, and your rate then remains 
the same after you turn 65; or receive as late as 
age 70 with an increase.

October 8, 2013Legal Advocate Training Conference

CPP Benefits - Generally

 You must apply for CPP benefits. You do not receive benefits 
automatically.

42

automatically.

 CPP benefits are separate from OAS benefits.

 CPP benefits are not income tested.

 All CPP benefits are taxable income.

 Your pension rights are not affected if you have changed jobs 
or moved from one province to another. You can apply for and 
receive your CPP pension benefits anywhere in the world.

 Private pension plans may be reduced once you start receiving 
CPP. Check your private pension plan.

October 8, 2013Legal Advocate Training Conference
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Changes to CPP

Two recent changes to CPP are:

f

43

 60-64 - prior to 2012, you had to stop working if 
you wanted to apply for CPP before you turned 65. 
Since 2011, if you are aged 60 - 64, you can 
apply for CPP without any work interruption.

 65-70 If you work while receiving CPP benefits at 
that age, you can now choose to make CPP 
contributions, which will increase your CPP 
retirement benefits.

October 8, 2013Legal Advocate Training Conference

Employment Insurance (EI)

 If you are 65  or  over  and  still  working, or 
wanting to work, you are eligible for EI.

44

wanting to work, you are eligible for EI.

 You must meet the qualifying and entitlement 
conditions.

 The receipt of pension income does not 
prevent you from receiving EI benefits. 

 If you return to work and accumulate enough 
bl  h  d  h  l  insurable hours and meet the entitlement 

conditions to set up a claim, your pension 
income will not be deducted from your EI 
benefits.

October 8, 2013Legal Advocate Training Conference
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45

Service Canada 1-800-277-9914

 Income Security Programs can 
be easily accessed by phone.y y p

 Service Agents have 
immediate access to on-line 
client information.

 Oral consent to release 
information can be given by 
conference call

Legal Advocate Training Conference

conference call.
 The client will need to give a 

date of birth and Social 
Insurance Number.

October 8, 2013

Provincial Programs46

Provincial Benefits and Programs for Seniors

Provincial Programs

October 8, 2013Legal Advocate Training Conference
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Seniors Supplement 

 The Senior’s Supplement is a monthly 
pa ment to low income seniors who 

47

payment to low- income seniors who 
need a “top-up” to bring their 
incomes up to welfare levels. 

 For low-income seniors who are 
receiving OAS, GIS or federal 
All  Allowances. 

 It is automatic if you qualify – you 
don’t need to apply.

October 8, 2013Legal Advocate Training Conference

Seniors Supplement [cont’d]

 The  supplement  is  also   
automatically paid to people aged 60 

48

automatically paid to people aged 60 
to 64 who receive an Allowance  and  
are  married  to  an OAS pensioner. 

 The maximum monthly supplement is 
$49.30 for single seniors and $120.50 
for couples.

 If you are eligible for the supplement  If you are eligible for the supplement 
and receive veterans benefits, you are 
entitled to a $50 monthly exemption on 
your veterans benefits.

October 8, 2013Legal Advocate Training Conference
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SAFER

 Shelter Aid for Elderly Renters Program 
(SAFER)

49

(SAFER)

 provides monthly cash payments to 
eligible BC residents

 must be 60 years or over and pay more 
than 30% of gross (before tax) monthly 
household income towards the renthousehold income towards the rent

 including the cost of pad rental for a 
manufactured home (trailer) owned and 
occupied.

October 8, 2013Legal Advocate Training Conference

Seniors and Welfare

 A senior who is:
 not eligible for the OAS or Guaranteed Income 

50

 not eligible for the OAS or Guaranteed Income 
Supplement and 

 needs money for food, housing, clothing and other 
basic needs

may be eligible for welfare or income assistance.
 They may also be eligible for some assistance if they  They may also be eligible for some assistance if they 

are over 65 and on OAS/GIS but are supporting a 
spouse and/or dependent children who do not receive 
any benefits and have very low incomes.

October 8, 2013Legal Advocate Training Conference
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Seniors 60-64

 If you are between 60 and 64, MSD classifies you as 
an employable adult.  You must be able to show MSD 

51

p y
that you are actively looking for work.

 If you apply for any welfare benefits, MSD will want 
you to apply early for your Canada Pension Plan (CPP) 
benefits. MSD will deduct the CPP benefits from your 
welfare cheques.   If you are age 60 to 64 and willing 
and  able  to  work,  you should not have to apply for 
early retirement from CPPearly retirement from CPP.

 If you or your partner has a disability, you may be 
eligible for Persons with Persistent Multiple Barriers or 
Persons with Disabilities benefits.

October 8, 2013Legal Advocate Training Conference

Benefits Finder

 An online survey to develop a 
customized list of federal and 

l b d h

52

provincial programs based on the 
answers to the survey, and where in 
Canada the older person lives.

 This is part of a new federal 
government website entitled 
CanadaBenefits.gc.ca.

 It puts together useful pages setting 
out the various benefits programs, 
both federal and provincial.

 The sections of the benefits include 
links to the application forms.

October 8, 2013Legal Advocate Training Conference
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Recons and Appeals53 Recons and Appeals

October 8, 2013Legal Advocate Training Conference

Reconsiderations

 A formal administrative review 
process (mandatory prior to 

54

appealing)
 Mandatory reconsideration to 

reduce the volume of appeals 
to SST.

 Reconsideration is a 
comprehensive review of the 
original decision to ensure g
program policies, guidelines, 
rules and conditions, as well as 
the Act and Regulations were 
applied properly and fairly.
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EI/OAS/CPP Appeals Process
55

Se
cu

ri
ty

 T
ri

bu
na

l

EI Reconsideration 
Decisions

CPP and OAS 
Reconsideration Decisions

So
ci

al
 S
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Forms of housing, issues arising, links

Seniors’ Housing56
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Possible Life Course 
57

Independent 

Living

Supportive

Housing

Assisted

Living

Care

Facility
Palliative 

Care
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Independent Living58

When you can live alone 

without needing medical 

care on an ongoing basis. 

Independent Living
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Independent Living

 There are many places that 
provide independent living 

59

provide independent living 
opportunities, such as: 
 low-income housing
over-55 apartments, and 
 retirement communities.

 Should be able to function  Should be able to function 
without assistance in all daily 
routines, from meal 
preparation to taking their own 
medication to doing their own 
laundry. October 8, 2013Legal Advocate Training Conference

Home Care Includes

 Nursing care in your own home;

M l d li

60

 Meals delivery;

 Rehabilitation therapy to 

 strengthen muscles 

offer tips about easier ways to perform tasks 

 Tips about equipment and changes to  residence to p q p g
live more independently;

 Home support workers to help with personal care 
such as bathing, dressing, or grooming;
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Community Care Includes

 Adult day centres  which bring 

61

 Adult day centres, which bring 
people together for health, social, 
and recreational activities;

 Assessment and treatment 
centres that try to find out:

h  i   h   h    what is wrong when you have a 
health problem and

 what kind of medical treatment 
would help you
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Better at Home

For seniors 65+, access to services such 
as:

62

 Friendly visiting
 Transportation
 Light yard work
 Minor home repairs
 Light housekeeping
 Grocery shopping
 Snow shoveling

to help them age in place.  
- United Way 
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Seniors’ Supportive Housing (SSH)

 Provides specially modified rental homes in selected 
subsidized housing developments  primarily to low

63

subsidized housing developments, primarily to low-
income seniors who need some assistance in order to 
continue to live independently. 

 Support services include 

one meal per day, 

24 h    24-hour emergency response, 

weekly housekeeping/linens, and 

 social and recreational 

activities. 

Shelter Aid for Elderly Renters 
Program

 provides monthly cash payments to 
eligible BC residents

64

eligible BC residents

 Mentioned earlier 60+/30%+ of gross 
(before tax) monthly household income 
towards the rent

 including the cost of pad rental for a 
manufactured home (trailer) owned and 
occupied.
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Home Adaptations for Independence 
(HAFI)

 The Home Adaptations for 
Independence (HAFI) program helps 

65

Independence (HAFI) program helps 
low-income seniors and people with 
disabilities finance home 
modifications for accessible, safe and 
independent living. 

 Eligible homeowners, and landlords 
with eligible tenants can receive up to 
$20,000 per home in the form of a 
forgiveable loan.
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Assisted Living66 Assisted Living
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Assisted Living

H i  f  i  h    li  i d d l  

67

 Housing for seniors who want to live independently 
and need some assistance with daily activities

 But don’t want or need 24 hour care.

 Three key components
1. Housing, 

2. Hospitality services, and 

3. Personal Assistance Services [up to 2 listed services (3 or 
more listed services makes it a  Care Facility)]
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Personal Assistance

Support Level Prescribed Level

68

 assistance in any number 
of service areas at the 
less intensive support 
level. 

 Also known as “personal 

An assisted living operator 
may only provide personal 
assistance at the 
prescribed level in two
service areas — e.g.:p

care.”  activities of daily living 
and 

 medication assistance.
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Exempt from RTA

 The housing portion of assisted living is not covered 
b  the R id ti l T  A t if o  are gi en 

69

by the Residential Tenancy Act – if you are given 
notice or evicted, you will not be able to dispute to 
the Residential Tenancy Branch.

 The cost of the  housing  and  services  can increase 
according to the terms of the contract you signed. 

 This can happen yearly, or more often if that is in 
the contract – there is also no limit on the amount of 
those increases.
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Studies of Assisted Living

Both the Ombudsperson and the BC Law Institute have looked at some of the 
shortcomings in assisted living.

70
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Assisted Living – Where to Complain

Type 
of 

Unit

Operational Issues -
Complaints re staff, 

services

Complaints about health 
and safety

Complaints about quality 
of care

Complaints about 
placement (ineligibility) 

and transfer  issues

‘Tenancy’ Complaints -
refund damage deposits, 
increases in rent without 

notice.

Problems with residence 

staff, management-staff 

relations or problems with 

services (e.g., 

dissatisfaction with meals) 

Office of the Assisted 

Living Registrar

First facility operator 

then

Regional Patient Care 

Quality Office 

then

Health Authority Case 

Manager

then

Regional Health 

Authority

Not covered by the 

Residential Tenancy Act. 

Office of the Assisted 

Living Registrar may make 

Su
bs

id
iz

ed

dissatisfaction with meals) 

go to Facility operator or 

contracted service 

provider.  

Remedies under contract 

law – Small Claims?

Possibly:

Consumer Protection BC. 

then

Patient Care Quality 

Review Board.

The Assisted Living 

Regulation sets  standards 

for storing and 

administering medication. 

Authority Living Registrar may make 

informal referral to 

Residential Tenancy 

Branch for informal 

dispute resolution. 

Problems with residence 

t ff  t t ff 

Office of the Assisted 

Li i  R i t

No place to take quality 

f  i

N/A Not covered by the 

R id ti l T  A t  

71

N
on

-s
ub

si
di

ze
d

staff, management-staff 

relations or problems with 

services (e.g., 

dissatisfaction with meals) 

go to Facility operator or 

contracted service 

provider.  

Remedies under contract 

law?  Small Claims?

Possibly:

Consumer Protection BC. 

Living Registrar of care issues.

The Assisted Living 

Regulation sets  standards 

for storing and 

administering medication. 

Residential Tenancy Act. 

Office of the Assisted 

Living Registrar may make 

informal referral to 

Residential Tenancy 

Branch for informal 

dispute resolution 
October 8, 2013Legal Advocate Training Conference

Care Facilities72 Care Facilities
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Care Facilities

f

73

Residential care facilities provide 24-
hour professional nursing care and 
supervision

For seniors and people with 
disabilities who have complex care 
needs and can no longer be cared for 
in their own homes.
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Care Facilities [care homes]

Residential care services include:

74

 professional nursing care;

 an assisted meal service;

 medication supervision;

 personal assistance with daily activities, such as 
bathing  dressing or grooming  andbathing, dressing or grooming; and

 a planned program of social and recreational 
activities.
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Case Managers

 Case managers (such as a community nurse, 
physiotherapist or occupational therapist) act as co-

75

physiotherapist or occupational therapist) act as co-
ordinators to help clients obtain home and 
community care services. 

 They determine the nature, intensity and duration of 
services that would best meet clients’ needs and 
arrange their services (a “care plan”).

 The case manager will stay in touch with the client 
to arrange care services and make any adjustments 
necessary in the event their care needs change.
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Care Plan

A Care Plan can include plans for:

d  i i  i i  di i  

76

adequate nutrition monitoring medication, 

bills being paid and banking is done,

 rehabilitation, 

medication review, 

 relocation to supportive living or 

a nursing home.
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Residents’ Bill of Rights

 The Resident’s Bill of Rights 
applies broadly to all facilities 
h  id  id i l   

77

that provide residential care to 
adults.

 Includes: long term care 
facilities, mental health and 
substance use care facilities, 
community living homes and 
hospices, as well as private 
hospitals and extended care hospitals and extended care 
facilities.

 Facilities are required to post a 
copy in a prominent location, 
and operators are required to 
comply with its provisions. 

Patient Care Quality Offices

When complaint about quality of care 
from a health authority aren’t resolved 

78

from a health authority aren t resolved 
locally, complaint goes to that health 
authority’s Patient Care Quality Office
(PCQO). 

 The PCQO will work with the person 
making the complaint to try to making the complaint to try to 
resolve it  and will provide a 
response within 40 business days.
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Patient Care Quality Review Board

 Complainants who feel their 
complaint has not been resolved 

79

complaint has not been resolved 
by a PCQO may contact the 
Patient Care Quality Review 
Board (the Board). 

 The Board is independent from 
the health authorities and will 
review the health authority’s 
investigation of the complaint 
and its response. 
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Alternate Level of Care

Hospitals & Hospices
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‘Alternative Level of Care’

 Seniors may be hospitalized 
for acute care condition -

81

for acute care condition 
then they need the support 
of a care facility – but there 
are no beds available

 These patients are then 
referred to as requiring an 
“alternative level of care” alternative level of care  
(ALC) 

 They are referred to 
disparagingly as “bed 
blockers”
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Alternative Level of Care

Alternative Level of Care 
patients are

82

patients are:

 5% of hospitalizations

 14% of hospital stays

50%   50% are women

 median age is 80 yrs.
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Cost Comparisons

 The approximate cost per day of a 
ALC patient is $550

83

p
 Compare this to the approximate 

cost in a Long Term Care Facility of 
approximately $84/day.

 Cost is about 6X less!
BUT
 In discharging a relatively low-cost g g y

ALC patient and admitting a 
relatively high-cost acute care 
patient ($900/day), there is a 
financial disincentive for hospitals to 
lower ALC utilization.
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Other Care

Respite Care Palliative Care

84

 Gives family members or 
friends who are providing 
care some time off. 

 A respite care worker may 
come into the home or 

 the person who needs care 
may be asked to enter a 

 24 hour care for people 
who are terminally ill and 
who want to be at home;

 relieving eliminating 
and/or controlling 
symptoms 

 so those facing death  and may be asked to enter a 
care home for a short time

 so those facing death, and 
their loved ones, can 
devote their energies to 
embracing the time they 
have together.
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BC Housing has a webpage 
with information on how to 
apply for:

 HAFI – Home Adaptations 
for Independence

 SAFER – Shelter Aid for 
Elderly Renters

 Assisted Living

 Seniors Supportive 
Housing

 Seniors’ Rental Housing

 Seniors’ Subsidized 
Housing

85 October 8, 2013Legal Advocate Training Conference

How we recognize dementia, and address the question of the 
older adult’s legal capacity.

Dementia and Capacity86
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Terminology - Three C’s

For the purposes of this presentation, we will 
be sing the following inter changeabl

87

be using the following inter-changeably:

Capacity/Incapacity

Capability/Incapability

Competence/Incompetencep / p

Usually we use the terms capacity and 
incapacity
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General Definition

Legal Capacity generally is the 
b l

88

ability:

 to understand the information 
you need to make a decision

AND 

 to appreciate the consequences 
of making a decision.
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Capacity & Outcomes

 In this sense capacity is about a 
person’s decision making process  

89

person s decision-making process, 
and it is neutral as to the 
outcome of that process. 

 Therefore, all adults retain the 
right to make unwise or risky 
decisions, where they make these , y
choices with capacity, regardless 
of age, disability or illness

 even in the context of abuse.
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Incapacity

 The elderly suffer more often from loss 
of mental capacity than any other age 

90

of mental capacity than any other age 
group because they are susceptible to 
dementia

 Informal evaluation of capacity to 
make a decision is often based, at 
least in part, on circular reasoning:  

th  i di id l’  h i  i  id d the individual’s choice is considered 
evidence of a condition of mental 
impairment, which is the basis for a 
prediction that the individual needs 
assistance to make other decisions. 
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Who Decides Whether You Have Capacity

• You can decide – presumed 
bl

91

capable

• Someone can challenge your 
capacity

• Capacity is a legal determination –
medical evidence helps inform the 
decision

• Medical evidence and a court 
order can result in you losing 
control of your finances

Capacity

Not a Switch More Like a Gauge

92
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No Easy Answers

 There is no illness that, of itself, will lead 

93

to a finding of incapacity

 No such concept as ‘total’ or ‘global’ 
legal incapacity resulting from mental 
disability.

 “Incompetence is not to be understood in 
any global sense, but rather as reflecting 
incapacities with respect to specific 
decisions or areas of decision.

(Ont. Enquiry on Mental Competency – Professor David Weisstub)
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No ‘Capac-o-meter’
94

Unfortunately, there is no 
‘capac-o-meter’.
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 Age 12 – to consent to 
adoption – Adoption Act

 Age 18 – adult 
criminal responsibility 

C i i l C d

Under Age – presumed incapable
95

 Age 12 – criminal 
responsibility – Youth Criminal 
Justice Act

 Age 15 – to consent to sexual 
relations – Criminal Code

– Criminal Code

 Age 18 – to vote 
federally – Canada 
Elections Act

 Age 19 – to vote 
provincially – Election 

 Age 16 – to enter into an 
insurance contract – Insurance 
Act

 Age 16 – to marry – Marriage 
Act

Act

 Age 19 – for most 
purposes – Age of 
Majority Act

October 8, 2013Legal Advocate Training Conference

 When you reach adulthood, the legal 
presumption is reversed in BC  every 

96

Presumptions - Adults

presumption is reversed - in BC, every 
adult is presumed to be capable of making 
decisions.

 Presumption is rebuttable in all cases if the 
test for capacity cannot be met

 An adult’s way of communicating with y g
others is not grounds for decisions about 
incapability .
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1  Does the client have the 

97

Capacity Issues – Legal Services

1. Does the client have the 
capacity to retain us for our services?

2. Does the client have the 
capacity to complete the legal 
t ti ?transaction?
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Legal Capacity – It’s Legal

The assessment of someone’s capacity is 
a legal assessment:

98

a ega assess e

1. An initial assessment component 

-and, if necessary, -

2. Use of a clinical consultation or 
formal evaluation by a clinician, 

-and –

3. A final legal judgment about 
capacity by the lawyer (or Judge).
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Why Not Their Physician Deciding?

Physicians are highly trained in:

99

 Diagnosis – what illness(es) is/are 
causing the symptoms?

 Functional Assessments – assessing 
impact on functioning (daily activities)

 Treatment – what can be done to ea e w a  ca  be do e o 
improve or cure this illness and its 
symptoms?
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Legal Standards of Capacity

 There are different standards or tests 
of legal capacity for different 

100

o  ega  capac y o  d e e  
situations

 Most standards are found in the 
common law

 Few statutory standards (EPOA;  RA’s)

BC L  I tit t  i  t d i  d f   BC Law Institute is studying need for 
more statutory standards, for more 
clarity
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101

Easy to get into, hard to get out of…

Divorce

High 
Marriage

Low 
                                                                      

g
Threshold                                                                             
of Capacity

Low 
Threshold
of Capacity
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Identifying Incapacity102

How to identify it

Identifying Incapacity
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Diminished Capacity

Diminished capacity can arise as a 
res lt of

103

result of:

 Mental illness

 Lack of mental development due to 
a birth defect

 Brain damage at some point after 
birth

 Extreme physical  impediments which 
prevent communication and 
understanding
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The Four D’s
104

Dementia

Drugs

DeliriumDepression
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105

 Describes a group of brain disorders that cause 

Dementia – what is it?

memory loss and a decline in mental function 
over time

 Mild to severe cognitive impairment - depends 
on number and location of brain cells destroyed 
or lost. 

 Some conditions can be treated and slowed 
down  others are irreversibledown, others are irreversible.

 Dementia should be understood and appreciated 
as a terminal illness, not just a by-product of 
aging 
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106

 Short-term memory loss coupled with 
poor judgment and reasoning

Common Symptoms

poor judgment and reasoning.

 Becoming lost in familiar places.

 Difficulty using or understanding 
words 

 Difficulty performing routine tasks 
that require organization (e.g., 
balancing a cheque book, making a 
grocery list, shopping).
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Dementia Doubling Rule

Doubling Rule

107

Age Risk

<65 1%

65-69 2%

70-74 4%

Risk doubles every five years

Each additional  risk factor 
approximately doubles the risk

75-79 8%

80-84 16%

85-89 32%

Positive family history doubles the 
risk
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Alzheimer’s is an extreme form of dementia, especially in its advanced form.

Effect of Alzheimer’s Disease on the Brain108
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Executive Brain Functions

From the frontal lobe of the 

109

of the brain:

 Impulse control

 Abstract thinking

Pl i Planning

 Judgment
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Executive Functioning

Executive dsyfunction can:

 turn a tea-totaler into a heavy 
drinker, 

or 

 a prudent person into a ‘player’ or p p p y
target for lottery scams etc. 

110
October 8, 2013Legal Advocate Training Conference
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Hardest Incapacity to Assess

 Identifying/assessing incapacity 

111

 Identifying/assessing incapacity 
involving executive dysfunction 
can be very challenging

 Client may present as well 
dressed, articulate, with good 
recallrecall

 Client may be doing things that 
waste $ - is this their nature, or 
has it been caused by incapacity?  
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St. Mike’s Study of Homeless

 St. Michael’s Hospital in downtown 
T  d d h  h l  

112

Toronto studied the homeless 
population [Centre for Research on 
Inner City Health]

 Over half (53 %) of those in 
homeless shelters had sustained a 
traumatic brain injury vs. 8.5% per 
cent lifetime prevalence rate among 
the general population

 70% suffered their injury before they 
became homeless. 
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Capacity Assessment Tool113

A tool used at BCCEAS to assess capacity when 
required.

Capacity Assessment Tool

October 8, 2013Legal Advocate Training Conference

• Compares legal standards and clinical 
(psychological) models

114

ABA Capacity Assessment Handbook

(psychological) models

• Recommends a procedure for 
conducting an assessment and a 
suggested capacity worksheet 

• Suggests how to enhance capacity 
where possible

Wh /h   f  f  • When/how to refer for assessments

• Using and understanding capacity 
assessment reports
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Capacity Worksheet

This capacity worksheet helps us identify 
and organize:

115

and organize:
 Observational signs of diminished 
capacity.

 Mitigating factors affecting capacity.

 Transaction-specific elements of legal 
capacity.

 Task-specific factors in evaluating 
capacity.

 Preliminary conclusions about client 
capacity.

October 8, 2013Legal Advocate Training Conference

Process

The process outlined is meant to 
 d d b  

116

structure and record observations 
leading to a legal judgment that 
is:

 Sufficiently comprehensive in 
scope;

 Systematic in process;

 Accountable if challenged; and,

 Well documented.

October 8, 2013Legal Advocate Training Conference



07/11/2013

59

Observation - tips

 Focus on decisional abilities, not 
cooperativeness or affability

117

cooperativeness or affability.
 Watch out for ‘confabulation’ – filling in 

the gap with stories, and ‘tells’ –
inadvertent prompts by you for 
positive/negative answer

 Pay attention to changes over time; history y g ; y
is important.

 Beware of ‘ableism’ and ‘ageism’  
stereotypes.

 Consider whether mitigating factors could 
explain the behavior. October 8, 2013Legal Advocate Training Conference

Check Your Assumptions

Just because someone has: 

118

a diagnosis of a mental illness; 

dementia; 

Alzheimer's Disease or related 
disorder; 

a negative assessment; or even g ;

a ‘committeeship’ 

does not automatically mean that they 
lack decisional capacity 

[From Judith Wahl of the Advocacy Centre for the Elderly.]
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Undue Influence

 The BC Law Institute has 
prepared a guide book 

119

p p g
(“Recommended Practices for 
Wills Practitioners Relating 
to Potential Undue Influence: 
A Guide”)

 It includes a checklist of 
recommended procedures, 
useful in any situation where 
undue influence is 
suspected.

 It also includes a checklist of 
‘red flags’
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Other Capacity Questions

 A good general reference for issues 
of capability and consent regarding 

120

of capability and consent regarding 
health care, finances, facility 
placement and psychiatric treatment, 
see the Capability and Consent Tool 
from re:act, Vancouver Coastal 
Health.

 9 pages of charts of setting out:  9 pages of charts of setting out: 
Decision/Need; Hierarchy of Decision 
Makers, Relevant Statute; Incapability 
Criteria; Incapability 
Assessor/Witness; and, 
Limits/Conditions. October 8, 2013Legal Advocate Training Conference
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Health Care Consent, Advance Planning Instruments, Adult Guardianship, 
Committeeship

5. Advance Planning121
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Health Care Consent122

Overview

Health Care Consent
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Consent to Health Care 
123

THREE GENERAL RULES

 Adults can only be given health care with their consent

 Adults are presumed to be capable of giving consent.

 Adult must be approached first for a decision about 
health care (every time)
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Advance Planning

 Planning for if and when someone becomes unable 
to make medical decisions (for e ample  beca se 

124

to make medical decisions (for example, because 
he/she is unconscious or in a coma).

 Specifying the treatment or care someone wants to 
receive or not receive

 Inability to make decisions for oneself may happen 
suddenly, as with a stroke, or gradually as with 
Alzheimer’s disease or dementia.
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End-of-Life Care Decision Making

 Life-Sustaining Treatment

125

 Artificial Nutrition and Hydration (tube 
feeding)

 Cardiopulmonary Resuscitation (CPR)

 Do-Not-Resuscitate Order (DNR)

 Palliative Care Palliative Care

 Hospice 
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Alternate Decision Makers
126

‘Committee of the Person’ 
 The law recognizes 

h  l  f f l  Committee of the Person  

– court appointed

‘Representative’  

- under Representation Agreement

Advance Directive

the roles of family 
and friends who are 
able and willing to 
make health care 
decisions for you

 The law sets out a Advance Directive

– you speaking through a document

Temporary Substitute Decision Maker
(“TSDM”) – family member or friend

 The law sets out a 
hierarchy of 
alternate decision 
makers in this order
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TSDM – the list in order of priority

spouse

hild

127

child

parent

brother or sister

grandparent

grandchildg

anyone else related by birth or adoption to the adult

a close friend of the adult

a person immediately related to the adult by marriage

Documents128 Documents
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Terminology

Power of Attorney Representation Agreement

129

Donor – a person who appoints 
someone to stand in her shoes for 
financial and legal matters through a 
power of attorney

Attorney – the person receiving 
authority to manage someone else’s 
finances & legal affairs

Adult – a person who makes an 
agreement with someone to be their 
representative and speak on their 
behalf regarding medical and personal 
care matters. 

Representative – the person 
receiving authority to manage 
someone else’s medical and personal 

Power of Attorney – the instrument 
that creates the relationship of donor 
& attorney, and empowers the 
attorney

care matters

Representation Agreement – the 
agreement that creates the 
relationship of adult & representative, 
and empowers the representative
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POAs & RAs
Power of Attorney

(Enduring)
Representation Agreement

(s 7 – standard powers)
Representation Agreement

(s 9 – enhanced powers)

130

These are the ‘fill-in-the-blanks’ pdfs available from the AG’s website
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Power of attorney131 Power of attorney

Empowering another for financial and legal 
matters.
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Powers of the Attorney

There is no definition of a ‘power of attorney’ in the Act. It seems 
to assume that everyone knows it is a legal instrument giving 

 f   ( t t) d lt (th  d ) t  th  

132

power from one (competent) adult (the donor) to another 
(competent) adult (the attorney) to do certain things or take 
actions on the donor’s behalf regarding financial and legal 
matters.

A power or attorney does not permit an attorney to:

 Consent to marriage or civil union

 Vote

 Adopt a child or place a child up for adoption

 make a will or dispose of testamentary gifts (property donor 
bequeathed in their will)
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Types of Powers of Attorney

1. General – now fairly rare  – ends on incapability
2 Limited less common like general but for

133

2. Limited – less common – like general, but for  
specific purpose(s) and/or limited periods of time

3. Enduring – common  – active now and continues 
into incapability

4. Springing – somewhat  common – not active 
until incapability (or other ‘trigger’) and with 
capability trigger ends if the donor regainscapability trigger, ends if the donor regains 
capability
These categories are not mutually exclusive – an EPOA or 

Springing POA can be limited

October 8, 2013Legal Advocate Training Conference

Capacity & POAs

Capable                        Incapable

Active right away Ends at point of incapability

134

General:

Enduring:

Springing:

Active right away                    Continues past point of incapability

Active right away                          Ends at point of incapability

NOT active right away         STARTS at ‘trigger’ – finding  incapable
Springing:

Limited

Created, but dormant

Specific time(s)or purpose(s)

October 8, 2013Legal Advocate Training Conference
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Continued Authority Clause

To make an Enduring Power of Attorney, the 
following clause is included

135

following clause is included:

“My Attorney may exercise the authority granted
by this Enduring Power of Attorney while I am
capable of making decisions about my financial
affairs and this authority continues despite myaffairs, and this authority continues despite my
incapability to make those types of decisions.”

October 8, 2013Legal Advocate Training Conference

Representation
A

136
Agreements
Empowering someone to speak/decide for you 
re health and personal care matters
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Representation Agreements
137

 A representation agreement is a written agreement 
between an ad lt and one or more representati esbetween an adult and one or more representatives

 authorizing the representatives to make decisions or 
do things on behalf of the adult 

 in relation to his or her personal care and health 
care.

October 8, 2013Legal Advocate Training Conference

Wishes and Instructions - RAs
138

 Representation agreements give effect to an adult’s specific 
instructions and wishes indirectly, by requiring the y, y q g
representative to consult with the adult and comply with the 
adult’s current wishes “if it is reasonable to do so…” 

 This is unless the representation agreement provides that the 
representative need only comply with the adult’s wishes 
expressed while capable. 

 If it is not reasonable to comply with current wishes, they are 
not known or the duty to comply with them is excluded in the 
agreement, then the representative must comply with the 
adult’s instructions or wishes expressed by the adult while 
capable

October 8, 2013Legal Advocate Training Conference



07/11/2013

70

Types of Representation Agreements

Section 7
Standard Powers

Section 9
Enhanced Powers

139

 Minor/major health care

 Personal Care

 Routine financial management

 Minor/major health care+ 

 Personal Care +

 End of life decisions

 Obtaining legal services and 
instructing counsel

 End-of-life decisions

[NO financial or legal 
matters]

October 8, 2013Legal Advocate Training Conference

Monitors

 A monitor is a person responsible for making reasonable 
efforts to determine whether a rep is complying with their 

140

efforts to determine whether a rep is complying with their 
duties under the Act.

 A monitor is required if rep authorized to make, or help make, 
decisions concerning routine management of  financial affairs, but 
not if the rep is the adult’s spouse, the Public Guardian and 
Trustee  a trust company or a credit union  and not if 2 or more Trustee, a trust company or a credit union, and not if 2 or more 
reps with this power.

 Monitor must complete a Certificate (Form 2)
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Advance Directives141

Make your wishes known –
but be careful what you wish for!

Advance Directives

October 8, 2013Legal Advocate Training Conference

Advance Directives
142

 An advance directive is a written document stating how 
you want medical decisions to be made if you lose the you want medical decisions to be made if you lose the 
ability to make them for yourself, including and 
especially end-of-life decisions.

 They can be general in their direction, or they can give 
specific directions about various medical procedures, 
including whether life-prolonging treatment (e.g. 
CPR, intubation, tube-feeding) should be given in certain CPR, intubation, tube feeding) should be given in certain 
circumstances (for instance, if there is a diagnosis of 
persistent vegetative state, or when it is clear the end is 
near).
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Representation Agreement                
vs. Advance Directive

143

Advance Directive Representation Agreement

 An Advance Directive 
cannot cover all possible 
health care decisions that 
might arise

 the health care provider 

 A Representation 
Agreement can cover 
more health care matters

 carries more authority 
because it gives a person 
or people the authority to 

could be unsure and reject 
your instructions for a 
number of reasons

p p y
carry out your wishes

 even if the health care 
provider is unsure

October 8, 2013Legal Advocate Training Conference

Identification & Responding

4. Elder Abuse144
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 “senior abuse” or “elder abuse” is 
not a legal term defined anywhere 

145

Definitions 

not a legal term defined anywhere 
in legislation in Canada

 World Health Organization’s 
‘Toronto Declaration on the Global 
Prevention of Elder Abuse’ came up 
with the following definition:
“Elder abuse is a single or repeated Elder abuse is a single or repeated 
act, or lack of appropriate action, 
occurring within any relationship where 
there is an expectation of trust, which 
causes harm or distress to an older 
person.” October 8, 2013Legal Advocate Training Conference

Themes from definitions

Key themes that emerge from the definitions are:

f

146

 harm or risk of harm to an older person, 

 action or inaction,

 trust, 

 imbalances of power, 

 using power to control another  and  using power to control another, and 

 limiting someone’s rights and freedoms.

From – Background Paper: Financial Abuse of Seniors: An Overview of Key Legal Issues and 
Concepts - Canadian Centre for Elder Law (March 2013)
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No hard data on the prevalence, no national prevalence study.  The above chart 
sets out the rough proportions.

Types of Elder Abuse147
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Various research studies indicate:

Prevalence of Abuse

 One out of 12 (8%) seniors in B.C. 
have been financially abused

 financial and emotional abuse are 
frequently linked; and

 little is known about assault —
estimates are that about 50% of 
physical abuse of seniors occurs in a 
spousal relationship. 

In many cases violence has been a 
problem for over 25 years.
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Criminal and Non-Criminal Abuse & Neglect Wheel

Abuse tends to escalate and crimes often overlap and blend together.
ADAPTED, WITH PERMISSION, FROM ELDER ABUSE: THE HIDDEN CRIME — ADVOCACY CENTRE FOR THE ELDERLY, TORONTO

October 8, 2013Legal Advocate Training Conference149
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Profiles of Victims and Abusers

VICTIMS may:VICTIMS may:

 be socially isolated;

 be under the control or influence of the abuser;

 have some degree of physical impairment or 
incapability;      

 be physically frail  but mentally capable be physically frail, but mentally capable;

 be widowed or living alone; or

 not appear to be vulnerable in any way.

ADAPTED WITH PERMISSION FROM MATERIAL DEVELOPED BY 

ADVOCACY CENTRE FOR THE ELDERLY (ACE) IN TORONTO.
October 8, 2013Legal Advocate Training Conference
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151

Profiles of Victims and Abusers

ABUSERS may:

 resent expectations to provide care or support;
 be dependent on the senior for assistance, housing or 

money;
 have substance abuse problems;
 have a history of mental illness or emotional problems; 

or
 just seem normal.

ADAPTED WITH PERMISSION FROM MATERIAL DEVELOPED BY 

ADVOCACY CENTRE FOR THE ELDERLY (ACE) IN TORONTO.
October 8, 2013Legal Advocate Training Conference

Dependent Abusers

 Contrary to portrayals of older people as weak, dependent 
victims, older adults are most often abused by people who 

d d h

152

are dependent on them. 
 Adult children who harm their parents often exhibit various 

health, mental health and financial problems, including 
financial dependence on the older person, substance abuse, 
social isolation, and employment issues.

 The abuser may rationalize the mistreatment with a false 
sense of entitlement toward the senior’s money or 
belongings: eg. I am the only daughter, I deserve the money, 
etc.

 These complex dynamics can make identifying the 
appropriate response to abuse especially challenging.
From – Background Paper: Financial Abuse of Seniors: An Overview of Key 
Legal Issues and Concepts - Canadian Centre for Elder Law (March 2013)
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Linked to a combination of factors 
including:

Financial Abuse

g
1. opportunity – may increase at transition 

points in life, e.g., senior has physical or 
mental health problems or has recently lost 
spouse 

2. need or greed; and
3. a false sense of entitlement.

 A recent B.C. study found that 8% of y
older adults have been financially 
abused, losing, on average, $20,000 
each!

 92% of older adults that experienced 
financial abuse were women.

 Emergency loans
 Places to live when they are out of 

Common Family Pressures
154

 Places to live when they are out of 
job

 Help paying for higher education 
(university)

 Assisting with major purchases (i.e.. 
car)

 Making down payments for a home
 Co-signing or serving as guarantor 

for loansfor loans
 Using house title as collateral
 Help avoiding bankruptcy (adult 

son/daughter) at the point of losing 
business, home 

Adapted from: Charmaine Spencer, Diminishing Returns (1995)
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Undocumented Loans

 Family loans are frequently 
undocumented

155

undocumented
 there will not necessarily be a 

common understanding 
concerning the terms of 
repayment and related matters

 Often the result is the family 
member claims this was always member claims this was always 
intended to be a gift

 Law presumes a ‘bargain’ (loan) 
not a gift, for adult children
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Designated Agencies (DAs) 

Designated Agencies that are legally 
d t d t l k i t t f b

 Regional Health Authorities; 
 Providence Health for Catholic 

Hospital in Greater Vancouver; 

mandated to look into reports of abuse 
and neglect of adults under the Adult 
Guardianship Act are:

and 
 Community Living Services of the 

Ministry of Children and Family 
Development (for adults with a 
developmental disability).
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Designated Agencies (DAs) 

• Designated Agencies have legal 
t l il bl d th Ad lttools available under the Adult 
Guardianship Act (AGA)

• Three ways to gain access to a 
premises 

• Will report abuse/criminal neglect to 
the police

• No contact and civil support orders• No contact and civil support orders
• DA can apply to a court for an order 

for a ‘Support and Assistance Plan’ ─
could involve admission to a care 
facility, restraining orders, etc

158

Part 3 of the Adult Guardianship Act
(AGA)

The purpose of this Act is to provide support 

 physical restraint;
 a physical handicap that limits their ability to seek 

and assistance for adults who are abused and 
neglected and unable to seek support and 
assistance because of:

help; or
 an illness, disease, injury or other condition that 

affects their ability to make decisions about the 
abuse or neglect.
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159

Guiding Principles for People Working 
Under the AGA

S lf d t i ti Self determination.

 Most effective but least 
intrusive form of support 
or protection. 

 Court orders as a last 
tresort.

160

 Investigates allegations of financial abuse even in the 
absence of a power of attorney, guardian, representative 
or substitute decision-maker having been previously 

604-660-4444
www.trustee.bc.ca

appointed.
 Makes health care decisions
 Manages financial decision-making
 Assists and provides resources to 

substitute decision-makers
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Role of Public Guardian and Trustee

 Arrange for assessment of  Arrange for assessment of 
incapability AGA, s.53(5).

 Ability to temporarily freeze assets in 
an emergency PGT Act, s. 19.

 Special investigation powers PGT Act, 
s. 17 and 18.

 Inquire into complaints about 
representatives Rep Agreement Act, s. 
30.

162

Community Response Networks (CRNs)

CRN    f l l  CRNs are groups of local 
people and organizations 
who work together to ensure 
an appropriate and
coordinated response to 
adult abuse, neglect and 
self-neglect.self neglect.

 This involves prevention, 
education, advocacy, 
protocols…
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Federal Pensions Trusteeship

Income Security Programs – this office may:

 after receiving a signed application and medical report, 
appoint someone (called a “pension trustee”) to manage 
the federal pension benefits for a mentally incapable 
person; and

 look into misappropriation and theft of pension monies 
(including stopping or redirecting payment of benefits)(including stopping or redirecting payment of benefits).

164

BC CEAS (B.C. Centre for Elder Advocacy 
and Support )

 Provides education, information 
and representation about and representation about 
abuse and neglect of seniors.

 Provincial SAIL (Senior Abuse 
and Information Line) (8am-
8pm; 7 days/wk):
 Telephone: 604-437-1940
 Toll Free 1-866-437-1940
 E-mail: info@bcceas.ca
 Website: www.bcceas.ca
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A ‘toolkit’ for advocates working on seniors’ issues.

Seniors’ Resources166
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Resources – Advance Planning

 Nidus – various fact sheets on EPOAs, 
RAs, roles & responsibilities, revoking & 
resignation

 Ministry of  Health – My Voice -
personal planning workbook including 
EPOA  RA’s and Advance Directive 

167

resignation

 Attorney General - website has 
downloadable pdf forms for basic 
EPOA, s7 & s9 RA’s

 Public Guardian & Trustee – “It’s Your 
Choice” - good plain language planning 
booklet 

 Canadian Bar Association –

EPOA, RAs and Advance Directive 
(new 2012)

 LSLAP – Chapter 15 of LSLAP manual 
on Adult Guardianship

 Peoples Law School –

 When I’m 64 – Controlling Your 
Affairs – booklet on wills, EPOA 
&RAs (new Aug 2012)

 BarTalk – info on changes to laws, 
prudent practice, etc.

 Precedent for EPOA

 CLE BC –

 PracticePoints – articles in Wills, 
Estates & Trusts section on advance 
planning

 Power of Attorney – booklet on 
preparing EPOA (3rd edition –
2012)

October 8, 2013Legal Advocate Training Conference

NIDUS Handouts

Roles & Responsibilities of an 
Attorney

Roles & Responsibilities of a 
Representative

168

y p



07/11/2013

85

Fed/Prov Ministers Pamphlets
169

Ageless Wisdom 

Informational brochures are 
available from the RCMP 

170

First Nations Community 
Policing Services on the 
following topics

 Abuse

 Frauds, Cons, 
Schemes & ScamsSchemes & Scams

 Personal Safety

 Victim Services
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First Nations First Nations re:actre:act
171

 Preventing and Responding to Abuse in First 
Nations Communities online manual  and  eToolsNations Communities – online manual  and  eTools.

 Includes:

• a discussion of the roles and responsibilities of 
various agencies

• tools and templates

• case studies and case studies and 

• Resources including online WebPlays and 
manual for service providers

October 8, 2013Legal Advocate Training Conference

Useful Websites

Provincial Federal

172

Service BC Service Canada

Seniors BC Seniors Canada
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When I’m 64

The People’s Law School has three excellent booklets in a series entitled “When I’m 
64  S i  B fit  d  C t lli  Y  Aff i

173

64: Services; Benefits; and, Controlling Your Affairs.

October 8, 2013Legal Advocate Training Conference

Estate Planning/Administration

The People’s Law School also has three excellent booklets for estate planning: 
W iti  Y  Will  A D th i  Y  F il  ( l   iki)  d B i   E t  

174

Writing Your Will, A Death in Your Family (also a wiki), and Being an Executor. 

October 8, 2013Legal Advocate Training Conference
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BCCEAS Portal Pages
175
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BCCEAS Website
176
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Upcoming

 Seniors Advocate for BC – systemic issues

A  F i dl  BC ’  ki  i h h    

177

 Age Friendly BC – gov’t working with others to support 
seniors to live active, socially engaged &  independent 
lives in the community.

 Better at Home – expanding across the province

 BC-CRNs – expanding into over 100 communities

f Discovery Project – CNPEA - national hub for elder 
abuse info and resources 

 Civil Resolution Tribunal – strata cases & small claims

October 8, 2013Legal Advocate Training Conference

THE END178

Questions?

THE END
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WILLS, ESTATES & SUCCESSION ACT (WESA) 

 
This new legislation is slated to be proclaimed in force March 31, 2014. Here are some of 
the important changes that this new Act will make to B.C. Wills & Estates practice: 
 

1. A new small estate procedure with simplified application and accounting 
requirements has been created.  The limit of “small” is anticipated to apply to 
estates under $50,000. However, this is not set to come into force on March 
31, 2014, however it may be proclaimed in the not-too-distant future.   
 

2. Survivorship rules will change. Under the current legislation, in a common 
accident where it is impossible to tell who died first, the younger person is 
deemed to have died after the older person. Under WESA, each person is 
deemed to have survived the other. In the case of joint tenancy, then the asset 
is deemed to be held instead as tenants in common and will not pass to the 
survivor. If a person fails to survive the deceased by 5 days, they are deemed 
to have died before the deceased. 
 

3. Intestacy rules (where a person dies without a Will) shall change:   
 

a. The spousal life interest in the matrimonial home is to be abolished under 
WESA. Instead, the spouse will have the right to purchase the matrimonial 
home or elect that it be considered part of his or her share of the estate.  
The spouse must elect this option within 180 days from the grant of letters 
of administration. There is a new procedure to determine the home value. 
 

b. The distribution of assets has changed where there is spouse (the current 
spousal share is $65,000). Now the surviving spouse receives the first 
$300,000 of the estate, but if there are children from a prior relationship, 
the surviving spouse only receives $150,000. 
 

c. There can be more than one spouse:  e.g. deceased is not divorced and has 
not been living separate for more than two year, but had been living 
common-law with another person and is in that relationship for at least 
two years immediately prior to date of death.  In this case, there are two 
spouses and each will have to apply to share as a “spouse.” 

 
d. There will be a different distribution scheme where there are no spouses or 

children based on “parentelic” relationships not consanguinity, i.e. now 
based on closeness to a parent rather than just closeness in blood relations. 

 
4. The probate procedure to have the court validate a Will or appoint an 

administrator where there is no  Will, shall change significantly as result of 
the new legislation:  
  
a. new probate rules and forms – eg. a specific Notice form is required to 

send to all beneficiaries, intestate heirs or persons entitled to claim under 
the Wills Variation Act.  The form will contain more information so that 
parties will have more information earlier in the process. There is a 21 day 
waiting period from the date the Notice is sent. 



2 
 

 
b. The mandatory estate Submission and Affidavit forms are set out in the 

Probate Rules.  They are designed to be completed by lay persons. 
  

c. As a first step, a person may apply to get court authorization to obtain 
information in order to make an application for probate/administration. 
 

5. Wills:  
 
a. Testamentary intent:  with the changes, it may be possible for a document 

which is not duly signed and completed to supersede an older Will which 
is properly made under the old Act.  i.e. the court will have power to 
declare that a document which does not meet the formality requirements 
of a Will, to be effective as a Will. 
  

b. There will be additional powers to “fix” a Will that has errors, including 
power to the court to rectify a Will after a grant of probate has been 
issued. 

 
c. Marriage will no longer revoke a prior Will. 

 
d. Anyone over the age of 16 shall be able to make a Will. 

 
e. Where a witness to a Will is also a beneficiary, the gift to the witness is 

still considered void, but the gift may be saved by the Court on 
application. 
  

6. Many applications are now to be made within the probate proceeding file; for 
example: to interpret a Will, prove the Will in solemn form, determine spousal 
shares and valuations of spousal homes.  The Court may give directions for 
the evidence and procedure to deal with the application. 

 
7. Changes to challenging grants of probate/administration.  The old probate 

Caveat is now a Notice of Dispute. Only one Notice of Dispute can be filed 
and it only lasts for one year; however, it may be amended and or renewed by 
court order. An application to court can be made to cancel it. 

 
8. Challenging a Will based upon Undue Influence.  The onus has shifted from 

the opposing party having to prove undue influence directly, to the beneficiary 
(usually a caregiver) who is claiming the Will is valid, to prove that undue 
influence was not exerted. 

 
9. Passing of Accounts and personal representative remuneration. Similar 

affidavits and forms are specified, but this procedure may now be forced by an 
interested party or the executor. The Court may summarily pass the accounts.  

 
Prepared by McLellan Herbert, Barristers & Solicitors, #310 – 800 W. Pender Street, Vancouver, BC (604) 683-5254 

www.mclellanherbert.com 
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 INTRODUCTION INTRODUCTION
 WILLS VALIDITY
 PROBATE GRANTS
 ESTATE ADMINISTRATION
 WVA
 WESA



11/6/2013

2

McLELLAN HERBERT
Barristers & Solicitors

INTRODUCTIONINTRODUCTION
Now many Acts and common law
BCLI project
WESA
New Probate Rules 
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Wills ValidityWills Validity
Wills Act formalities
Capacity
Undue influence
Caveat
Proof in solemn form



11/6/2013

3

McLELLAN HERBERT
Barristers & Solicitors

Probate GrantsProbate Grants
Probate rules (21-4, 21-5)
Forms set in Rules
Probate or Administration
Notice required
Requisition, Affidavits filed
Probate fee paid
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Estate AdministrationEstate Administration
Obtain grant or not
Gather in assets
Pay estate debts 
File tax returns and get tax clearance 
Provide accounts for approval or passing
Obtain discharge?
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Wills Variation ActWills Variation Act
 6 months from grant of probate
Spouse or child only
Will no adequate provision
No guidelines
Maybe able to state reasons
Try to avoid WVA

McLELLAN HERBERT
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Wills, Estate and SuccessionWills, Estate and Succession 
Act and amendments
Most proclaimed as of March 31, 2014
Repeals virtually all existing Wills related 

Acts
Changes some substantive common law  
Changes probate procedure
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WESAWESA
Intestacy Rules Changes
Definition of spouse
Spousal home
Spousal shareSpousal share
 Intestate distribution scheme: 

Parentelic vs consanguinity

McLELLAN HERBERT
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Spousal ShareSpousal Share
EEA – “spouse”

• Includes a common-law spouse
• Common-law spouse is

 a person who is united to another person by a marriage 
that, although not a legal marriage, is valid by common 
law orlaw, or

 a person who has lived and cohabited with another 
person in a marriage-like relationship, including a 
marriage-like relationship between persons of the same 
gender, for a period of at least 2 years immediately 
before the other person's death;
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 spouse takes no part of the deceased 
spouse's estate if the spouses

• had, immediately before the death of one 
spouse, separated for not less than one year 
with the intention of living separate and 
apart, and

• had not during that period lived together withhad not during that period lived together with 
the intention of resuming cohabitation.

McLELLAN HERBERT
Barristers & Solicitors

S. 2 of WESA – definition of “spouse” 
provides that: 2 persons are spouses if 
were both alive immediately before death 
of one of the spouses AND were 

• Married to each other or
• Lived with each other in a marriage-like 

relationship for at least two yearsrelationship for at least two years
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Cease to be a spouse if
• In case of marriage if

 Live separate and apart for at least 2 years with one or 
both having the intention to live separate and apart or

 An event occurs causing an interest in family property 
to arise under the  Family Law Act

• In the case of marriage-like relationship if 
one or both persons terminate theone or both persons terminate the 
relationship

McLELLAN HERBERT
Barristers & Solicitors

Spousal HomeSpousal Home
WESA abolishes life interest in the 

spousal home;
Personal representative to notify spouse 

of right to acquire spousal home
Court can adjudicate spousal homeCourt can adjudicate spousal home  

disputes
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Home cannot be sold for 180 days 
unless assets other than home are not 
sufficient to pay debts and liabilities and 
a mortgage or charge is not enough

Spouse must deliver within 180 days a 
written notice to the personal 

t ti i i hi /h i ht trepresentative exercising his/her right to 
buy, including valuation

McLELLAN HERBERT
Barristers & Solicitors

Occupancy Costs – until home issue 
resolved, spouse must pay insurance, 
property taxes, expenses to maintain 
and repair, utilities, mortgage or penalty

Court may allow spouse to get home but 
subject to interest of children - Can 

i t h t t t h iregister charge to protect share in 
property plus interest
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DISTRIBUTION SCHEMEDISTRIBUTION SCHEME
Where a person dies without a Will, there 
is an intestacy
EEA – Table of Consanguinity

(from CLE Probate Practice Manual)
WESA Parentelic DistributionWESA – Parentelic Distribution
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Survivorship rules changeSurvivorship rules change
No presumption of predecease
Each survive each other 
Pass as tenant in common
Default 5 days survive or deemed 

d dpredeceased 
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Wills ValidityWills Validity
Still formalities, but Court may declare 

document not meet them to be a Will
Court has power to fix Wills
Gift to Will Witness might be saved

M i h ll k WillMarriage shall not revoke a Will

McLELLAN HERBERT
Barristers & Solicitors

Probate applicationProbate application
New Probate Rules (25)
New Submission and Affidavits forms
Can apply for Authorization to obtain 

information before apply for Grant
S ill b f b d lStill pay probate fee based on value
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Challenges to Wills/GrantsChallenges to Wills/Grants
Use Notice of Dispute
Can only file one
 Last one year
Can be amended or renewed

McLELLAN HERBERT
Barristers & Solicitors

Probate ActionsProbate Actions
Brought under existing probate file
Maybe able to have valid even if not 

signed correctly
Biggest change to undue influence

O hif if i i• Onus shifts to gift recipient
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ApplicationsApplications
Most under probate file, for example:

• Dispense with Notice
• Determine what is a WIll
• Will interpretation/rectification
• Who to be Executor/AdministratorWho to be Executor/Administrator
• Determine spouse share
• Determine matrimonial home value

Court can give directions for evidence 
and procedure

McLELLAN HERBERT
Barristers & Solicitors

Pass Accounts and PersonalPass Accounts and Personal 
Representative Remuneration
Apply under probate file
Similar forms and affidavits
Court can summarily pass accounts 
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TransitionTransition
WESA generally applies to deaths 

occurring ON or AFTER the date on 
which those parts come into force, i.e. 
March 31, 2014
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Overview 
 (Discussion Scenarios) 
 Family Class Immigration in a Nutshell: What is the 

Sponsorship Undertaking and How Does it Work? 
 Summary of Sponsorship Eligibility Criteria 
Who can be Sponsored Today? What Changes are on the 

Horizon? 
 New Provisions on Conditional Permanent Residence for 

Certain Sponsored Spouses 
 Sponsorship Breakdown: What it Means and How it Might 

Impact your Client 
 (Discussion Scenarios) – reprised 



Scenario # 1 

 Jose is a Mexican citizen who became a permanent resident of Canada in January 
2009 after having being sponsored by his wife, Andrea (a Canadian citizen), a 
woman he had met and married just 6 months before she applied to sponsor him.  

 Jose and Andrea began having problems soon after Jose arrived in Canada. By 
March 2009 he had moved out of the house, and by June 2009 he had begun 
dating Francesco, a citizen of Mexico whom he had been close friends with for 
almost a decade before they began dating. 

 Jose and Francesco are in a very serious relationship and wish to marry and settle 
in Canada. But Jose’s divorce (from Andrea) is tied up in the Canadian courts, and 
even if the divorce were to be granted, Francesco has been denied a Canadian 
visitor visa. Marriage among same-sex partners is not legal in Mexico, so they 
really have no way to marry at this time.  

 Six months ago, Jose went to stay with Francesco in Mexico to help him recover 
from major surgery. He is now unsure whether it would be better for him to stay in 
Mexico while his application to sponsor Francesco is being processed, or if he can 
return to his job in Canada without foregoing a sponsorship application.  

Presenter
Presentation Notes
What are the immigration issues?Conditional – won’t apply b/c post Oct 2012 (but if after Oct 2012 it would b/c their relationship was less thatn two years old and no kidsMisrep? They’re likely to suspect it.Conjugal partnership – sounds like acceptable “barriers” to justify use of the categoryGenuineness of relationship – prep them for real candour in the app’n and don’t dodge the issueMedical – not an issue b/c spousalStay or go? On the stay side, if he were there 6 more months, they’d be CL (which is probably easier), but Jose being just PR can’t be abroad when he applies anyway. 5 year ban. In any event, they need to wait a few more months before he can apply b/c he’s still caught by the ban til June 2014.



Scenario # 2 

 Marvin and his wife Bolita are both Canadian citizens of Canada. They are married 
and living in Vancouver where they are raising three young children.  

 Bolita’s parents are currently in Canada visiting their grandchildren. They have 
decided that they want to remain in Canada permanently, in part because Bolita’s 
father has some chronic health issues that he feels will be better served in the 
Canadian healthcare system. 

 Marvin and Bolita have decided to sponsor Bolita’s parents, but have some 
concerns about the application: 
 Bolita has only been a permanent resident of Canada for 6 months. She has 

proof of the income she earned in the UK in the year before she immigrated to 
Canada (she earned well above $100,000 in that year), but she has only just 
found a job in Canada; 

 Bolita has a sister who is currently 21 years old, and would like to be included 
in her parent’s application for permanent residence, if possible. 

Presenter
Presentation Notes
Is there a category? Right now, no. Jan 2, Yes!Medical issue? – maybe, yes!Will they get in on the 2014 quota? Not likelyWill they meet LICO? Not likely?Will they b able to show income over the last 3 years (only if Marvin is willing to co-sponsor and has enough for a family of 6 (on his income alone)Can sister be included? Depends if the change of dependent age comes down in the interim.



Scenario # 3 
 Marla is a citizen of the Romania who married a Canadian citizen in October 2012. 

In November 2012, her husband applied to sponsor her as a permanent resident, 
and she was landed just four weeks ago. 

 Marla recently found a copy of the permanent residence application that her 
husband filed on her behalf, and discovered that it contained a whole lot of 
incorrect information – which he had changed without her knowledge.  

 In the few short weeks since her arrival in Canada, Marla’s husband has become 
insanely jealous and suspicious of her, and keeps threatening to tell immigration 
that they should deport her because she is sleeping with another man. He is 
refusing to let her out of the house and has even threatened to kill her.  

 Marla has absolutely no money, no friends and no safe place to stay in Canada. 
Moreover, her family spent their life savings paying her way to Canada – on the 
understanding that she’d soon be able to repay them with her Canadian income. 
She is traumatized at the thought of “letting them all down”.  

 She wants to know:  
 What immigration issues she needs to worry about, and whether her husband 

can make good on his threat to have her deported; 
 Whether she can apply for social assistance. 

 

Presenter
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Family Class Immigration in a Nutshell 
 The “Family Class” is the application stream that 

enables eligible sponsors to bring certain family 
members to Canada as permanent residents (PRs) 

 
 Sponsors sign an undertaking to “provide for the basic 

requirements of the sponsored person and his or her 
family members who accompany him or her to Canada if 
they are not self-supporting”.  
 

 “Basic requirements” are deemed to include such things 
as food, clothing, utilities, shelter, fuel, household 
supplies, health care that isn’t provided by public health, 
etc. 



Family Class Immigration in a Nutshell 
 
 The undertaking serves as a contractual promise to CIC 

that the sponsored persons will not apply for social 
assistance during the period of the undertaking 

 
 Under the law as it stands today, the applicable period of 

an undertaking spans:  
 

3 years for spouses, common-law (CL) partners, conjugal (CJ) 
partners, and dependent children who were 22 years or older at 
the time of landing;  

10 years for dependent child who were less than 22 at the time of 
landing, unless/until the date of their 25th birthday; and 

10 years for any other eligible dependent. 
 

 A sponsorship undertaken can be withdrawn before the 
PR application is approved; after that, the undertaking 
run its full course, even if a divorce is granted. 
 



Sponsor Eligibility Criteria 
 Must be 18+ years of age 

 
 Must be a Canadian Citizen (CC) or PR of Canada 

(not under removal order; not currently detained) 
 

 Must live in Canada (if a PR), or be able to prove 
intent to live in Canada after PR of spouse and/or 
dependent child has been approved (if a CC)  

 
 Must have sufficient income to provide for 

sponsored family members – Low-Income Cutoff 
(LICO) for a family of 5 is roughly $47,000/annum in 
2013) – N.B. LICO doesn’t apply if applicants are the 
sponsor’s spouse and/or dependent child who has 
no dependent child of their own 
 



Sponsor Eligibility Criteria (continued) 
 Cannot be an undischarged bankrupt 

 
 Must not be in receipt of social assistance for any reason 

other than disability 
 

 Must not be in “default” of a previous undertaking, 
immigration loan or family support payments 

 
 Cannot have been convicted of an offence of a sexual nature, 

a violent criminal offence, an offence against a relative that 
results in bodily harm or an attempt or threat to commit such 
an offences 
 

 Cannot have sponsored another spouse who was landed < 3 
years ago 
 

 Applies to Sponsorship applications received post-Mar 2012: 
Cannot have been sponsored as a spouse within past 5 years 
 
 

Presenter
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Can’t have already applied to sponsor that same spouse – multiplicity of applications. 



Who can be Sponsored? (Admissibility) 
 Sponsored family members must not be inadmissible 

to Canada on grounds of: 
 

 Security (s.34 IRPA) 
 Human or International Rights Violation (s.35 IRPA) 
 Criminality, Serious Criminality or Organized 

Criminality (ss.35-37 IRPA) 
 Medical (s.38 IRPA) – with some exceptions for 

sponsored spouses or dependent children 
 Financially (s. 39 IRPA)  
 Misrepresentation (s.40 IRPA) 
 Cessation of Refugee Protection (s.40.1 IRPA) 
 Non-Compliance with the Act (s.41 IRPA) 
 Inadmissible Family Member (s.42 IRPA)  

 
 

 



Who can be Sponsored? (Eligibility – Spousal) 
 Spouse: Applicant (A) and Sponsor (S) are legally 

married; marriage is valid where solemnized and 
under Canadian law 

 Common-Law (CL) Partner: A and S have cohabited 
in a continuous f/t conjugal basis for at least one year 

 Conjugal (CJ) Partner: A and S have been in a 
conjugal relationship (without continuous f/t 
cohabitation) for at least one year (only in the 
context of an outside Canada application, and only 
where there is an obstacle to marriage or CL). 

 Evidence must show that:  
A qualifies as spouse, CL or CJ partner; 
that there is an ongoing intention to reside together, and  
relationship was not entered “primarily for the purpose of 

gaining admission to Canada” 
 



New Provisions on Conditional PR for Certain 
Sponsored Spouses 

 

 Effective 25 Oct 2012 CIC introduced “conditional 
PR” provisions (s.72.1 IRPR), which apply to 
sponsored spouses who have been in a relationship 
with their S for 2 years or less and have no children 
with their sponsor at the time of application.  

 If subject to the condition, an A “must cohabit in a 
conjugal relationship with their S for a continuous 
period of 2 years after the day on which they became 
a PR. 

 Failure to meet the condition within the initial 2 year 
period and at any time thereafter could face PR 
revocation proceedings. 



New Provisions on Conditional PR for Certain 
Sponsored Spouses 

 

 There are two “exceptions” that will cause the 
condition to cease applying: 
Where S dies in the 2 yrs immediately following A’s landing 

(s.72.1(5) IRPR) 
Where an officer determines that S has abused/neglected 

the A, the A’s child, or a relative of the S or A who lives in the 
home (s.72.1(6) IRPR) 

 Operational Bulletin (OB) 480 
(www.cic.gc.ca/english/resources/manuals/bulletins/2012/ob480.asp) 
provides direction to officers on how to administer 
the condition, including the exceptions 
 

http://www.cic.gc.ca/english/resources/manuals/bulletins/2012/ob480.asp�


New Provisions on Conditional PR for Certain 
Sponsored Spouses (continued) 

 

 The Regulatory Impact Analysis Statement (RIAS) 
provided the following policy rationale (see 
www.gazette.gc.ca/rp-pr/p2/2012/2012-11-07/html/sor-dors227-eng.html): 
 “The spousal sponsorship process is open to abuse when individuals 

enter into relationships of convenience in order to facilitate entry into 
Canada”.  

 “While firm figures on the extent of relationships of convenience are 
not available, out of 46 300 immigration applications for spouses and 
partners processed in 2010, approximately 16% were refused. It is 
estimated that most of these cases were refused on the basis of a 
fraudulent relationship”.  

 “Other countries, such as Australia, the United States and the United 
Kingdom, employ a form of conditional status period as a deterrent to 
those who would commit marriage fraud. The lack of a comparable 
conditional status measure to deter marriage fraud makes Canada 
vulnerable to this type of unlawful activity”. 
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New Provisions on Conditional PR for Certain 
Sponsored Spouses (continued) 

 

 The condition doesn’t apply where there was a child 
at the time of application, but it provides no 
exception where a child was born after A’s landing 

 The condition applies even where there is no 
allegation or evidence of fraud 

 In spite of the exceptions for abuse and neglect, the 
condition may severely impact persons facing 
domestic violence given:  
the psycho-social issues of placing an abused/neglected 

newcomer to Canada into the enforcement arena;  
the practical challenges of proving abuse/neglect;  
that there is no guarantee the exception will be granted 

(which may discourage reports of domestic violence). 

Presenter
Presentation Notes
My biggest gripe list. Why weren’t the misrep provisions sufficient?Psycho-social issues: (creating one more barrier in what is already a long complicated list of barriers to leaving an abusive relationship). It also gives an abuser one more tool to perpetrate abuse, etc)Practical challenges: definitions say abuse and neglect include such things as confinement, psychological abuse, financial abuse, threatening, failing to provide medical care, etc. But if he’s the one who reports it (particularly) how are you going to prove such forms of abuse/neglect?I can no longer promise no immigration consequences. Even when I could, women would often stay in abusive situation; ever more so now.



Who can be Sponsored? (Eligibility – Child, as 
it stands today….) 

 Type A - child < 22 y.o. and not a spouse or CL 
partner, 

 Type B - child who has: 
depended substantially on parent’s financial 

support since < 22 y.o., or (if he/she became a 
spouse or CL partner before age 22) since 
becoming a spouse or CL partner, AND 
has been continuously enrolled in/attending 

accredited post-secondary institution pursuing a 
f/t course of professional or vocational training 

 Type C - child who is > 22 y.o., has depended 
substantially on parent’s financial support since 
before age 22 and is unable to be financially self-
supporting due to a physical or mental condition 

 

Presenter
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Filipino children of LCPs who enter Canada at age 29 y.o. with 4 uni degrees and mother worked to the bone!



Who can be Sponsored? (Eligibility – Child, 
what’s yet to come 

May 2013, CIC gazetted a regulatory package that 
would: 
reduce age of age of dependency from 22 to 19 years; and 
eliminate dependency based on continuous f/t studies 

 
 The RIAS provided the following policy rationale 

(see www.gazette.gc.ca/rp-pr/p1/2013/2013-05-18/html/reg1-eng.html): 
 “Statistics demonstrate that older dependent children (those who 

arrive between the ages of 19 and 21) have lower economic outcomes 
than those who arrive in Canada at a younger age (between 15 and 18 
years old)”. 

 “the current allowance for older dependent children who are pursuing 
full-time studies to accompany principal applicants creates significant 
challenges and inefficiencies in processing applications. The 
verification of attendance and enrolment is both labour-intensive and 
vulnerable to fraud”. 

Presenter
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Who can be Sponsored? (Eligibility – 
Parents/Grandparents (PGPs)) 

 
 Pre Nov 2011, CIC accepted an unlimited number 

of applications to sponsor PGP. Processing was 
extremely slow, and the backlog of unprocessed 
applications grew by nearly 40,000 applications per 
year 
 

Nov 2011, CIC announced:  
a one year hiatus on PGP sponsorship to cut the 

backlog of 165,000 + applications in the queue;  
the “supervisa” – to allow eligible PGP (with 

private health coverage and financial support) to 
obtain 10 year multiple-entry visas and an 
extended authorized stay of up to 2 years 
 

Presenter
Presentation Notes
Total number of immigrants admitted annually in the 300k per year range, so their backlog in that one category rep’d more than 50% of their total annual quota for all categories!



Who can be Sponsored? (Eligibility - PGPs, 
what the future holds) 

May 2013, CIC announced intended re-opening of 
new PGP stream in Jan 2014 (see www.cic.gc.ca/english/ 

department/media/backgrounders/2013/2013-05-10b.asp): 
 S will need to meet LICO plus estimated 30% over the 3 yr period 

before application filing (formerly 1 year of evidence was required) 
Only CRA confirmed income will be considered 
 Sponsorship undertaking will span 20 years (previously 10) 

CIC will accept only 5,000 P/G applications in 2014   
 

Presenter
Presentation Notes
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Who can be Sponsored? (Eligibility – PGPs, 
what the future holds) 

 The RIAS provided the following policy rationale (see 
www.gazette.gc.ca/rp-pr/p1/2013/2013-05-18/html/reg1-eng.html): 
 “The PGP program generates costs to Canadian taxpayers, as PGPs are unlikely 

to engage in paid employment or to become financially independent when in 
Canada”. 

 “Low labour market participation by PGPs means limited contributions to 
Canada’s tax base, a higher likelihood of low incomes, and consequently a 
potential increased draw on social assistance benefits in comparison to 
economic immigrants, who consistently demonstrate a use of social assistance 
below PGP and average Canadian levels”.  

 The PGP program also generates costs to Canadians in terms of health care 
given that many PGPs enter Canada at a time at which health care costs 
typically increase. The average age of a PGP principal applicant at arrival is 65 
years. In Canada, more than 50% of a person’s lifetime health care expenses 
are incurred after age 65; these consume nearly 44% of all health care dollars.  

Presenter
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Who can be Sponsored? (Eligibility – other 
relatives) 

 
 a sibling, niece/nephew or grandchild, only if that 

family members is orphaned, under 18 years of age 
and not a spouse or CL partner  
 

 a “last remaining family member” – i.e. any other 
relative of any age or relationship, only if the 
sponsor does not have a living spouse, CL or CJ 
partner, child, parent, grandparent, sibling, 
uncle/aunt or nephew/niece who could be 
sponsored as a member of the family class, nor any 
relative who is a CC or a PR or registered as an 
“Indian” under the Indian Act. 

 



Sponsorship Breakdown: What Does it Mean? 

 A sponsorship breakdown occurs when S, who has 
undertaken to provide for the basic requirements of 
the A and his/her accompanying family members, is 
unable or unwilling to do so.  
 

 The phrase is also used more loosely to describe 
situations where a promised or pending sponsorship 
is used as an instrument of abuse against a Foreign 
National (FN): 

 
where the FN has been induced to enter or remain in Canada 

on the promise of a sponsorship that is never advanced; 
where the FN whose status depends on a sponsorship 

application is threatened with withdrawal of that application.   
 



Sponsorship Breakdown: Mavi v. Canada 

When a PR who has been sponsored to Canada 
collects social assistance during the period of the 
sponsorship undertaking, his/her S will be unable to 
sponsor any other relative unless/until the full 
amount of any social assistance or welfare payment 
issued is repaid to the satisfaction of the government 
authority that issued that benefit 
 

 The Ontario Court of Appeal has held in Mavi v. 
Canada (Attorney General), 2009 ONCA 794 that 
while the provinces have discretion to suspend 
collection in cases where abuse has been alleged, the 
Canadian sponsor will not be discharged from their 
sponsorship obligation by reason of abuse 
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